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RISE OF POPULISM AND THE FIVE STAR MOVEMENT MODEL:  

AN ITALIAN CASE STUDY 

 

MARCO BASSINI* 

  

 

Abstract 

The spread of fake news on the Internet, the educational divide, the adverse effects of 

the economic crisis and the emergence of international terrorism are often ranked 

among the factors that led to the rise of populism. However, quite rarely it is called into 

question whether (and how) the distrust of mainstream political parties had an impact 

on the rise of populism across the Western democracies. Adopting a constitutional law 

perspective requires looking at the rise of populism through the lenses of the crisis of 

democratic representation. The paper aims at exploring the Italian scenario, where the 

anti-establishment Five Star Movement has grown up as leading populist force fostering 

a direct political participation of voters through the use of the Internet that is supposed 

to bring, in the long run, to political disintermediation. In this respect, the goal of the 

paper is to explore from a constitutional law perspective the grounds on which the rise 

of this anti-establishment movement has relied and the constraints that the Constitution 

may place on the populist surge.   

 

 

 

1. Introduction  

It is well known among scholars that working out a widely accepted definition of 

populism is very difficult and in any way, problematic. This holds especially true in the 

field of legal research, where the concept of populism seems to be borrowed from the 

language of political science.  
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However, there are countless examples and forms of populism in the American and 

European political experiences.1 

For the purposes of this paper, I will particularly focus on those populist expressions 

that call into question the well-established, constitutional law category of representative 

democracy and accordingly, the role and responsibilities of traditional political parties.2 

There is, in fact, a natural tension between constitutionalism and the emergence of 

populist movements, which challenges the foundations of representative democracies. 

As noted by some authors,3 such an approach would dispute the very aim of 

constitutionalism, i.e. to protect individuals from abuses of power. But at the same time, 

populism can be the last resort when the functioning of representative democracy 

disregards people’s will or even contradicts the interests of the people.4 

In this essay, I will focus, in particular, on movements and parties that stand out among 

anti-party or so-called anti-establishment parties. In this respect, the advent of new 

political actors has been fostered – according to a pretty rhetorical utterance – by a 

desire to disrupt long-standing dominant élites and let people’s voices be heard.5 I will 

argue that the spread of populist movements constitutes a reaction to the decline of 

traditional parties and the crisis of representative democracy. This paper will 

particularly explore the rise of the Five Star Movement6 in Italy and will focus on the 

challenges that it poses from the perspective of constitutional law. 

                                                           
1 For an overview, see J.B. Judis, The Populist Explosion, Columbia Global Reports, New York, 2016. 
However, Judis points out that trying to define populism, as if it were a scientific term, is a mistake, as 
‘there is no set of features that exclusively defines movements, parties, and people that are called 
populist.’ See among others J.W. Müller, What is populism?, Philadelphia, 2016; D. Albertazzi and D. 
McDonnell (eds.), Twenty-First Century Populism. The Spectre of Western European Democracy, New 
York, 2008. 
2 See C. Pinelli, The Populist Challenge to Constitutional Democracy, 7 European Constitutional Law 
Review (2011) 5–16.  
3 See (in Italian) G. Grasso, Le «Mouvement 5 étoiles» et les défis de la démocratie représentative: à la 
recherche d’une notion constitutionnelle de populisme?, in Percorsi Costituzionali, 1/2017, 205–226, at 
209–210. 
4 Ibidem. 
5 According to Y. Mény and Y. Surel, The constitutive ambiguity of populism, in Id. (eds.), Democracy 
and the populist challenges, London, 2002, the relevant ‘calling people’ may correspond to three different 
notions: when the calling people refers to the ‘sovereign people,’ the target of populists are the political 
parties, meant to be the traditional institutions of representative democracy; when it refers to the ‘class 
people,’ populist claims are directed toward certain parts of the population; eventually, if calling people 
refers to the ‘nation people,’ populist attacks affect those who do not fall within the relevant collective 
identity. See M.E. Lanzone, The “Post-Modern” Populism in Italy: The Case of the Five Stars Movement, 
in D. Woods and B. Wejnert (eds.), The Many Faces of Populism: Current Perspectives, Emerald, 2014. 
6 In Italian, ‘Movimento Cinque Stelle.’ 



 3 

I will move from the constitutional background, exploring the status of political parties 

as well as anti-party and anti-establishment parties. Then, I will discuss the most 

relevant legal factors that led to the rise of the Five Star Movement and to its recent 

electoral successes.7 I will then highlight some critical points of the Movement model 

and speculate on its compatibility with the Italian Constitution in the pars destruens. 

Finally, in the pars construens, I will explore which measures may be taken to respond 

to the populist surge by revitalizing representative democracy. I will conclude that given 

the tolerant attitude of the Italian Constitution vis-à-vis anti-establishment and anti-

party parties, this phenomenon can be marginalized, but is unlikely to be defeated. 

The reason why this paper focuses on the Five Star Movement instead of other populist 

movements that arose in Italy at different times (like the Northern League8) lies with 

the unprecedented constitutional challenges that this organization has brought about in 

the realm of political representation.9  

 

2. Political parties in the Italian Constitution 

Before introducing the recent developments in Italy regarding the rise of populist 

movements, it is of utmost importance to explore the constitutional framework 

concerning political parties. A full understanding of the most critical challenges posed 

by the rise of new anti-party and anti-establishment parties, in fact, requires taking into 

account the relevant constitutional paradigm.  

Article 49 of the Italian Constitution reads as follows: ‘Any citizen has the right to freely 

establish parties to contribute to determining national policies through democratic 

processes.’ 

                                                           
7 For a general introduction on the rise of the Five Star Movement, see I. Diamanti, The Five-star 
Movement: A new political actor on the web, in the streets and on stage, 6(1) Contemporary Italian 
Politics Journal (2014) 4–15; F. Tronconi (ed.), Beppe Grillo’s Five Star Movement: Organisation, 
Communication and Ideology, London-New York, 2015; and (in Italian) P. Corbetta and E. Gualmini, Il 
partito di Grillo, Bologna, 2013 and M. Tarchi, Italia populista. Dal qualunquismo a Beppe Grillo, 
Bologna, 2015. See also T. Mueller, Beppe’s Inferno, in The New Yorker, 4 February 2008. 
8 In Italian, ‘Lega Nord,’ an anti-party party founded in 1991, at the sunset of the First Republic, 
advocating the secession of the North (‘Padania’) and inspired by the huge protest against traditional 
parties after the ‘Tangentopoli’ scandal. See, amongst others, M. Bull and M. Rhodes, Crisis and 
Transition in Italian Politics, London-New York, 1997. 
9 Marco Revelli, in a recent book (M. Revelli, Populismo 2.0, Turin, 2017), described three examples of 
populism that grew up in Italy: Silvio Berlusconi’s ‘video-populism,’ Beppe Grillo’s ‘cyberpopulism’ and 
Matteo Renzi’s populism ‘from the top.’ 
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While granting citizens the right to assembly for political purposes, this provision does 

actually refer to a particular dimension of the freedom of association, which is protected, 

in general and broader terms, by Article 18, irrespective of the underlying purposes. 

The Italian Constitution does not treat political parties as institutions or – better said – 

as parts of the frame of government. Rather, they are considered as bodies through 

which the several interests of political nature are represented.10  

In the light of this inherent connection with the freedom of association, political parties 

are immune from the State’s ideological influence. Freedom to assembly for political 

purposes is thus subject to the same limitations imposed by the Constitution to the 

freedom of assembly as such. Accordingly, even anti-party and anti-establishment 

movements enjoy full constitutional protection.11 This is witnessed by the fact that even 

members of monarchist parties (pursuing the restoration of the Monarchy, in spite of 

Article 139 of the Constitution12) sat in the Parliament in the aftermath of establishing 

the Republic. The Twelfth Transitional and Final Provision places a specific limit on 

political parties, by prohibiting reorganization ‘under any form whatsoever, [of] the 

dissolved Fascist party.’ The existence of this restriction does not per se deprive the 

Italian Constitution of its tolerant nature nor includes the Italian constitutional order 

within the scope of ‘protected democracies’.13 The Italian Constitutional Court, in fact, 

held that the pursuit of radical changes of the constitutional order is compatible with the 
                                                           
10 See Italian Constitutional Court, order no. 79/2006. 
11 For a specific focus on the attitude of the Italian Constitution toward anti-establishment parties, see (in 
Italian) I. Nicotra, Democrazia “convenzionale” e partiti antisistema, Turin, 2008. Generally, on political 
parties in the Italian Constitution see (in Italian) V. Crisafulli, Partiti, parlamento, governo, in P.L. 
Zampetti (ed.), La funzionalità dei partiti nello stato democratico, Milan, 1967, 93-119; C. Esposito, I 
partiti nella Costituzione italiana, in Id., La Costituzione italiana, Padova, 1954, 215-243; and, passim, T. 
Martines, Contributo ad una teoria giuridica delle forze politiche, Milan, 1957. 
12 Article 139 of the Constitution reads as follows: ‘The Republican form of government shall not be a 
matter for constitutional amendment.’ This is the only explicit limit to constitutional amendment. 
However, this clause has been interpreted extensively by constitutional scholars as referring to all the 
distinguishing features of the Italian Republican form. 
13 Other constitutions, such as the German Basic Law and the Spanish Constitution, provide more specific 
limits and fall within the category of ‘protected democracies.’ Article 21 of the German Basic law 
establishes that the internal organization of political parties must conform to democratic principles and 
stipulates that parties that, by reason of their aims or the behavior of their adherents, seek to undermine 
or to abolish the free democratic basis order or to endanger the existence of the Federal Republic of 
Germany shall be unconstitutional. The Federal Constitutional Tribunal is competent to rule on the 
relevant questions of unconstitutionality. Moreover, Article 6 of the Spanish Constitution provides that 
the creation and exercise of the activities of political parties are free, in so far as they respect the 
Constitution and the law. Additionally, their internal structure and functioning must be democratic. See 
(in Italian) S. Bonfiglio, I partiti e la democrazia. Per una rilettura dell’art. 49 della Costituzione, 
Bologna, 2013. 
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Constitution as long as it is realized through a democratic process and without using 

violence.14 The prohibition entrenched in the Twelfth Transitional and Final Provision, 

thus, is far from constituting an ‘abuse clause’ to exclude anti-establishment forces from 

the enjoyment of the right to political assembly. Rather, this provision clarifies the 

essence of the founding covenant of the Republic, i.e. rejection of the Fascist regime, 

which would be a priori incompatible with the Constitution. This is the only exception 

to the pluralistic principle regarding political parties, in addition to the limits generally 

placed by Article 18 on the freedom of association.  

Against this background, another crucial provision, namely Article 67 of the Italian 

Constitution, prohibits subjecting Members of the Parliament (hereafter, MPs) to a 

binding mandate. Even though the Constitution does not draw any qualified connection 

between political parties and MPs, it goes without saying that the constitutional 

framework relating to political parties is intertwined with this cornerstone of 

representative democracy.  

By requiring the MPs to be free from any binding mandate, the Constitution has taken 

the option to protect their freedom of action vis-à-vis both their voters and the relevant 

political parties, with a view to sheltering them from the liability caused by any decision 

diverging from the original political address. In the words of the Italian Constitutional 

Court, every MP is free to vote in accordance with their political view and the party’s 

address to which he/she belongs and also, not to adhere to the same.15 This way, the 

Constitution shields the MPs from any legislative or statutory provisions that may 

impose legal consequence as a result of ‘disobedience’ to their respective parties and 

constituents. This prohibition, therefore, assumes that the functioning of the 

parliamentary mandate does not aim at representing sectorial interests, rather at 

compromising the various societal interests mirrored by political parties. Against this 

background, measures like the recall or dismissal of MPs would be unconstitutional. As 

I will specify more in detail below, this cornerstone, common to many constitutions, is 

confronted by the rise of parties, such as the Five Star Movement, that call for a return 

to direct democracy. 

                                                           
14 See Italian Constitutional Court, order no. 114/1967. 
15 See Italian Constitutional Court, judgment no. 14/1964. 
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The prohibition of binding mandate embodied in the Italian Constitution is then a 

pivotal factor to bear in mind while considering the transformations in the recent 

political scenario, notably the rise of the Five Star Movement.16 The Italian Constitution 

adheres to a liberal view of representation, where although representatives are chosen 

by voters, they remain free to take any steps for the pursuit of general interest.17 On the 

contrary, according to the democratic theory of representation (inspired by Rosseau), 

representatives act in accordance with a specific mandate received from voters to bring 

into the parliamentary assembly the specific interests of the latter. As I will discuss more 

in detail, this is exactly the view of the Five Star Movement and its constituency. 

 

3. How the Five Star Movement entered the political arena 

Probably, the most distinguishing and telling feature of the Five Star Movement is that it 

grew out of its founder’s blog – the former comedian Mr. Beppe Grillo.18 Started in 

2005, the blog quickly became a virtual agora, where the posts, reflecting Grillo’s 

political opinion and ideology, generated thousands of interactions. Given the massive 

success, a mixture of contemporary outbreak of financial crisis and some controversies 

concerning traditional political parties made Mr. Grillo’s blog the backbone of an 

organized structure with political purposes. This way, the Five Star Movement came into 

being in 2009 as a political actor and took part in the local and regional elections in 

2010, 2011 and 2012. Eventually, the Movement was able to elect a couple of majors; in 

the 2013 general elections, it became the most-voted party, one of the ‘big three 

                                                           
16 Article 67 has been interpreted not as a general and absolute prohibition for every member of the 
Parliament to receive any instructions, but as the freedom to act without being bound by the same, that 
can be either disregarded or taken into account. This construction of Article 67 of the Constitution is 
consistent with the concept of responsiveness developed by some US scholars. See H. Pitkin, The Concept 
of Representation, Berkeley-Los Angeles-London, 1967; see also L. Disch, Democratic Representation 
and the Constituency Paradox, 10(3) Perspectives on Politics (2012) 599–616. 
17 See the famous Speech to the electors of Bristol by Edmund Burke given on 3 November 1774: 
‘Parliament is not a congress of ambassadors from different and hostile interests; which interests each 
must maintain, as an agent and advocate, against other agents and advocates; but parliament is 
a deliberative assembly of one nation, with one interest, that of the whole; where, not local purposes, not 
local prejudices, ought to guide, but the general good, resulting from the general reason of the whole. You 
choose a member indeed; but when you have chosen him, he is not member of Bristol, but he is a member 
of parliament. If the local constituent should have an interest, or should form an hasty opinion, evidently 
opposite to the real good of the rest of the community, the member for that place ought to be as far, as any 
other, from any endeavor to give it effect.’ 
18 See www.beppegrillo.it.  
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minorities’ that came up.19 In the 2016 municipal elections, Ms. Virginia Raggi from the 

Five Star Movement became Rome’s new major.  

The use of Internet has allowed the Five Star Movement to obtain broad consensus 

(facilitating the spread of populist counter-narratives) and supported the creation of an 

organization that is quite similar to political parties, notwithstanding Grillo’s opposite 

claim.20  

Inspecting the content of its political claims, in the realm of anti-establishment and 

anti-party movements, the Five Star Movement is not alone. Taking the anti-euro 

sentiment as a common denominator, for example, the right-wing Northern League and 

Brothers of Italy21 can also be considered on the same side.  

However, the reasons to explore the rise of the Five Star Movement from the perspective 

of public law relate to the unprecedented constitutional issues and challenges that the 

advent of this new political actor has generated. 

The most remarkable characteristic of the Five Star Movement is that while its political 

view reflects a distinctively anti-establishment attitude, it also emerges as an anti-party 

movement seeking emancipation from the model of traditional parties. Traditional 

parties are deemed as the enemy, the symbol of ‘old politics’ that led Italy to the brink of 

economic disaster. To highlight the distance marked from political parties, the 

Movement called itself a ‘non-party’ and its statute as ‘non-statute.’ Setting aside this 

rhetorical self-understanding that actually corresponds more to ‘food for voters’ than to 

a description of the movement, it is worth noting that the Five Star Movement model 

calls for a disintermediation of political representation from political parties.22 In 

Grillo’s view, the use of Internet is supposed to allow voters to directly participate in the 

political process, according to the model of e-democracy, and thus increase 

transparency and political accountability. The MPs are considered to be mere 

                                                           
19 See (in Italian) I. Diamanti, Introduzione. 2013: il Paese dele minoranze in-comunicanti, in I. 
Diamanti, F. Bordignon and L. Ceccarini (eds.), Un salto nel voto. Ritratto politico dell’Italia di oggi, 
Rome-Bari, 2013. 
20 See, more in detail, E. Falletti, Direct democracy and the prohibition of the binding mandate: The 
Italian debate, paper presented at the World Congress of Constitutional Law, Oslo, Norway, June 2014, 
1–14; F. Bordignon and L. Ceccarini, The Five-Star Movement: A catch-all anti-party party, in A. De 
Petris and T. Poguntke, Anti-party parties in Germany and Italy, Rome, 2015, 17–44. 
21 In Italian, ‘Fratelli d’Italia,’ a right-wing anti-establishment party founded in 2012 after a split from The 
People of Freedom (‘Il Popolo della Libertà’), the party headed by Silvio Berlusconi. 
22 See N. Urbinati, A Revolt against Intermediary Bodies, 22(4) Constellations (2015) 477–485. 
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spokesmen bound by the will of their constituents, as debated on Grillo’s blog, open to 

all registered users of the same. 

A recent comparative study on anti-party parties in Italy and Germany by Andrea De 

Petris and Thomas Poguntke23 has focused on some distinguishing features of the Five 

Star Movement. De Petris, in particular,24 explored the following characteristics, that I 

find worth quoting: 

a. The Five Star Movement is a personified party, as it has been ‘built, developed and 

directed’ by Beppe Grillo as a personal movement. Also, this characteristic depends 

on the strict relationship that the Movement’s voters/supporters entered into with 

Grillo (‘a link of mutual interdependence,’ according to De Petris) mainly through his 

extremely popular blog. 

b. The Five Star Movement is a ‘non-association’ with a ‘non-statute’: This character is 

an expression of ‘a systematic refuse to adopt definitions and the lexicon in use by 

political parties.’ 

c. The mechanism for the creation of ‘certified lists’ and the selection procedures of 

candidates for national elections: The Five Star Movement has adopted a very 

detailed mechanism to allow citizens wishing to contest in the local elections to 

create their own lists of candidates. Once each list is created, it must undergo a 

certification process controlled by the Movement itself, and it must comply with a set 

of strict requirements. Likewise, the Movement has launched online primary 

elections for the selection of candidates at the general election held in 2013.  

d. It is a political program ‘under permanent construction’ that is consistent with the 

understanding of the Five Star Movement as an open platform working according to 

a ‘fluid’ approach. 

From a speculative point of view, one may wonder now whether this model is 

compatible with the Italian Constitution. As specified above, Article 49 does not place 

any limit to the freedom of association for political purposes, except for the dissolution 

of the Fascist party. Anti-establishment and anti-party parties are therefore protected as 

such by the Constitution and entitled to take part in the democratic political activities. 
                                                           
23 A. De Petris and T. Poguntke (eds.), supra note 20. 
24 See A. De Petris, Programs, Strategies and Electoral Campaigns of the Five Stars Movement in Italy. 
A brand new Party Model or an “Anti-Party” State of Mind?, in A. De Petris and T. Poguntke (eds.), 
supra note 20, 125–142. 



 9 

The very crucial point, however, does not relate to the qualification of the Five Star 

Movement as an anti-establishment and anti-party movement. It rather lies with the 

compatibility of the Movement’s views with the Constitution, regarding direct and 

participatory democracy and the role of political parties.25  

 

4. Some key factors behind the rise of populism in Italy 

Several factors have contributed to the rise and consolidation of populist parties and 

movements in Europe and other countries. Among others, the spread of fake news on 

the Internet, the educational divide, the adverse effects of financial crisis, and more 

recently, the emergence of international terrorism are often ranked among the causes 

for the populist surge. All these circumstances definitely had an impact. However, from 

the perspective of constitutional law, they fail to explain properly why Grillo’s party has 

obtained such widespread support in Italy.  

I will try to set aside the factors that may be relevant from the sole political-science 

perspective and pinpoint some elements related to the Italian form of government that, 

in my view, marked the transformation of the political scene.  

The first point concerns the deep crisis of political parties and their ability to capture 

voters’ attention and support. Like in other European countries, in Italy, the financial 

crisis that broke out in 2008 considerably impaired the relationship between people and 

political parties,26 and widened the gap between them. The financial crisis, indeed, 

served as an ‘excuse’ for populists to attack the political establishment, at both the 

national and European level.  

However, in Italy, the relationship between voters and political parties had already been 

significantly weakened as a consequence of various scandals involving leading 

politicians and a predominantly self-referential view of politics by parties and their 

members.  

                                                           
25 See (in Italian) G. Sartori, Una violazione macroscopica, in Corriere della Sera, 6 November 2013. 
26 P. Ignazi, The Crisis of Parties and the Rise of New Political Parties, 2(4) Party Politics (1996) 549–
566. 
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Some commentators observe that the distrust of the mainstream political parties is also 

on account of the lack of a proper degree of internal democracy.27 This aspect reflects in 

the actions of those party leaders who led the traditional parties to become more and 

more focused on the leader.28 This is the reason why the strong leadership of Renzi 

caused splits recently in the center-left Democratic Party, similar to what had happened 

to the center-right before – The People of Freedom party, when Mr. Berlusconi was the 

Prime Minister. Professor Pasquino has noted that ‘there is now no Italian party that 

can reasonably claim to be anything but personalistic.’ This holds true even for the Five 

Star Movement.29 From the perspective of constitutional law, this background leads us 

to wonder whether the absence of a comprehensive legal framework applicable to 

political parties may have had an impact. Currently, only a limited set of obligations 

apply to political parties. One of the most important pieces of legislation relates to 

public financing and has been subject to controversial changes over the past years.30 

In addition to the above, party switching is a very common practice in Italy, facilitated 

by the attitude to compromise parties’ political views. It is often associated with 

corruption, as some resounding scandals have proven.31 But generally, voters actually 

view this practice as a betrayal, reflecting the absence of responsibility of any MPs 

towards them. However, since MPs cannot be subject to a binding mandate pursuant to 

Article 67, any possible measure to prevent party switching would be unconstitutional.  

As I will clarify below, the advent of Five Star Movement has further increased the 

distrust between voters and traditional parties. This newcomer, indeed, forced the 

moderate right-wing and left-wing parties (at least, some of them) to compromise their 

views and seek an agreement after the elections to form a coalition government that 

most likely both the left-wing and right-wing voters would not have supported a priori. 
                                                           
27 See (in Italian) G. Brunelli, Partiti politici e dimensione costituzionale della libertà associativa, in F. 
Biondi, G. Brunelli and M. Revelli, I partiti politici nella organizzazione costituzionale, Naples, 2016, 7–
35; A. Lanzafame, Sui livelli essenziali di democrazia nei partiti, in Rivista AIC, 1/2017. 
28 G. Pasquino, Italy: The Triumph of Personalist Parties, 42(4) Politics & Policy (2014) 548–566; See 
also (in Italian) M. Calise, Il partito personale. I due corpi del leader, Rome-Bari, 2010. 
29 See M.E. Lanzone, supra note 5, at 58. With respect to the impact of media on the relationship between 
voters and political leaders, see (in Italian) G. Sartori, Homo videns, Rome-Bari, 2000. 
30 See A. De Petris, Is it all about money? The Legal Framework of Party Competition in Italy, in A. De 
Petris and T. Poguntke (eds.), supra note 20, 79–106. 
31 Among others, in 2013, Silvio Berlusconi was accused of having bribed Senator De Gregorio to change 
sides and support his government in 2006. In 2015, the Court of Naples sentenced Berlusconi for three 
years’ imprisonment. In the appeal proceedings, Berlusconi was eventually acquitted since the charge was 
time-barred. 
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It seems that Italy is back to the ‘age of compromise,’ a very distinguishing feature of the 

‘First Republic,’ where the degree of fragmentation among parties was high 

(notwithstanding the dominant position of the Christian Democracy) and a 

proportionate electoral system guaranteed fair representation in the Parliament for all 

the parties. Paradoxically enough, this ‘new alliance’ between the moderate left-wing 

and right-wing parties has been facilitated by the electoral success of the Five Star 

Movement and its refusal to enter into a coalition with the Democratic Party after the 

general election held in 2013. Furthermore, it seems that even in the near future, in the 

election that will take place in 2018, the left-wing and right-wing parties will consider 

the alliance in a post-elections coalition as the most likely scenario to defeat the Five 

Star Movement. Considering this likely alliance, the Five Star Movement will take the 

opportunity to campaign against the democratic and liberal forces and re-mark its 

distance from the traditional parties. This could probably strengthen the support of 

voters and result in an even wider consensus.  

Another important factor that broadened the gap between the people and parties and 

thus, indirectly supported the rise of the Five Star Movement is the electoral legislation. 

In 2005, a very weak and controversial electoral law came into force in Italy.  

Two aspects were very challenging in particular. 

On the one hand, the winning coalition was given at least 55% of the seats in the 

Chamber of Deputies in accordance with the majority premium. However, the winning 

coalition was not required to reach any specific threshold of votes to become entitled to 

the majority premium. 

On the other hand, while casting their vote, the voters were not given the opportunity to 

express their preference for a candidate. Unlike the former electoral legislation, the 

candidates were chosen internally by the parties and included in large and closed lists. 

This element was also said to pave the way to corruption, on the assumption that the 

most powerful politicians were facilitated to retain their seats. Regardless of this 

possible downside, depriving voters of their expectation to express preferences for 

candidates has further weakened the relationship between people and parties. This 

mechanism created a deep dissatisfaction amongst voters, even though the assumption 

that expressing preferences is the best mechanism to match voters’ expectations 
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probably needs to be revisited. This law was labeled as a loophole for politicians to 

escape from facing their responsibilities towards the voters.  

At the beginning of 2014, the law was eventually found unconstitutional by the Italian 

Constitutional Court.32 Moreover, in the aftermath of this landmark decision, the 

legitimacy of the election of MPs was questioned, most notably by the Five Star 

Movement (at least, as far as the MPs who had been awarded a seat by virtue of the 

‘majority premium’ being declared unconstitutional was concerned). Some politicians, 

with the support of certain constitutional law scholars, even called for the dissolution of 

the Parliament.33  

Finally, an element that may have influenced the growth of the Five Star Movement, 

which probably will strengthen its position as an anti-establishment party over the next 

few years, relates to the concrete functioning of the Italian form of government. The 

Italian Constitution does not provide for a direct election of the prime minister, nor does 

it the electoral law. As a matter of fact, in Italy, the President of the Republic normally 

appoints the leader of the winning coalition as the prime minister after the general 

elections. In a system where political parties are organized according to a bipolar 

scheme, indeed, the prospective prime ministers are clear to the voters when elections 

take place, as they are reasonably confident that the leader of the winning coalition will 

be appointed. This is a distinguishing feature of the majoritarian parliamentary system 

that became the dominant scheme in Italy after the outbreak of the ‘Tangentopoli’ 

scandal and the end of the ‘First Republic’ at the beginning of 1990s. However, some 

circumstances radically changed this scenario. On 16 November 2011, the Monti Cabinet 

– an Experts’ Cabinet – was formed with the purpose of leading Italy out of the 

overwhelming economic crisis. The Cabinet was headed by Professor Mario Monti, 

whom the President of the Republic appointed lifetime senator only few days before34, 

and replaced the Berlusconi IV Cabinet. The Monti Cabinet was supported by majority 

of the political forces (including the Democratic Party and The People of Freedom), 

while the sole Northern League withheld its support from Professor Monti. The 
                                                           
32 Italian Constitutional Court, judgment no. 1/2014. See E. Longo and A. Pin, Judicial Review, Election 
Law, and Proportionality, 6(1) Notre Dame J. Int’l & Comp. L. (2016) 101-118. 
33 See (in Italian) A. Pace, I limiti di un Parlamento delegittimato, in Osservatorio costituzionale, March 
2014. 
34 Please note that the Constitution does not require the prime minister being a member of the Parliament 
to be appointed. 



 13 

adoption of a package of emergency austerity measures paved the way for Five Star 

Movement (not yet sitting in the Parliament) to strongly challenge the Monti Cabinet 

just a few months later, when the electoral campaign began. Then, after the 2013 

elections, the Democratic Party and The People of Freedom were forced to form a new 

‘grand coalition’ to support a cabinet headed by Enrico Letta (Democratic Party). This 

scenario was the consequence of the Five Star Movement’s refusal to support Pierluigi 

Bersani, leader of the left-wing coalition that ‘formally’ won the elections, but was 

unable to obtain majority of the seats in both the chambers. One year later, as a 

consequence of the Democratic Party’s internal withdrawal of confidence, the Letta 

Cabinet was replaced with a cabinet headed by Mr. Matteo Renzi, who at the time was 

serving as mayor of Florence. Then, Renzi resigned on 4 December 2016, after the 

failure of the constitutional referendum that his government had drafted firsthand and 

supported. Paolo Gentiloni, a former minister of the Renzi Cabinet, was eventually 

appointed prime minister.  

On the basis of this scenario, the Five Star Movement often claims that voters have been 

deprived of their say in respect of the choice of the prime minister. From a 

constitutional point of view, this claim has no grounds, since the Constitution does not 

provide for the direct election of the prime minister. In fact, the choice of the 

government depends on the existence of an agreement among the different political 

forces. Yet, it is true that between 2011 and 2017, the lack of stability – a very 

distinguishing feature of the Italian form of government – led to the rapid succession of 

a number of cabinets headed by prime ministers who were not even leaders of the 

competing coalitions at the general elections.  

The Five Star Movement’s claim that voters have no longer say in the choice of the 

government is radically groundless; indeed, they never had say, since the direct election 

of the prime minister had never existed in Italy. However, it is true that the gap between 

the government and voters is growing, and the inability of parties to support 

longstanding governments has further increased the distrust. 

These and other factors allowed the Five Star Movement to capture the frustration that 

voters were feeling towards incumbent governments and parties. Notwithstanding their 

relevant political agenda lacking clarity – being driven mainly by Grillo’s personal 

opinions – the Five Star Movement became an outlet for political discussion and 
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expression of protest. The target of the protest conveyed by the Five Star Movement, 

among the others, was political establishment. The latter includes similar movements 

like the Northern League that were born in opposition to the old parties of the First 

Republic as anti-establishment entities. In order to mark their distance from the target 

of the protest, the Five Star Movement regards itself as a non-party and questions the 

foundations of representative democracy by promoting a direct and participatory 

democracy. 

I will develop now a pars destruens and a pars construens. In the pars destruens, I will 

argue that the model of direct democracy of the Five Star Movement is hard to reconcile 

with the Constitution and would most likely fail. In the part construens, in light of the 

aforementioned factors that led to the new populist surge in Italy, I will question 

whether some remedies can be taken with a view to marginalize the role of populist 

movements by revitalizing representative democracy and the traditional parties.  

 

5. Pars destruens – Some critical remarks on the Five Star Movement 

The model of political representation proposed by the Five Star Movement has been 

described as a hybrid between direct democracy and participatory democracy.35 

Actually, different aspects in the structure and functioning of the Movement reflect 

these underlying principles – the possibility of a certain number of voters to require 

introducing a bill to the Parliament; the extensive use of online consultations both for 

the selection of candidates and for debating the approval or repeal of bills (or again, for 

deciding whether an MP must be excluded from the Movement); and the direct 

involvement of the constituents in a range of activities. 

If one places these developments against the background of the decline of political 

parties, increasingly depicted as closed oligarchies, they look promising in respect of the 

reduction of the divide between citizens and political actors.  

However, far from entering into the merits of the controversial results of the Five Star 

Movement from a political standpoint, the impact of these novelties needs to be 

revisited. 

                                                           
35 E. Falletti, supra note 5, at 5. 
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In particular, more than the specific forms of direct and participatory democracy, it is 

the general attitude of the Five Star Movement toward the representative system that 

appears unlikely to be reconciled with the constitutional framework.  

In the view of the Movement, political parties would no longer act as the ‘center’ where 

different views are compromised, and the will of the people is ‘filtered.’ The exercise of 

representation is supposed to be emancipated from the intermediation of political 

parties, whose representative attitude is weakened because of the Internet’s potential. 

New media, in fact, allow citizens to ‘speak aloud,’ participating in the political process 

without any filter or intermediary.36  

I feel that this construction of the relationship between the use of media and the lack of 

parties’ intermediation is too simplistic. When it comes to debating the state of health of 

political representation, a fully disenchanted view is indeed necessary.  

Norberto Bobbio, one of the most enlightened authors, wrote in 1994 that the claim to 

realize a ‘computercracy,’ allowing a direct democracy, was purely childish.37 This 

scenario would have brought an excess of democracy – an even more dangerous option. 

The rationale behind the Five Star Movement is that MPs are merely spokesmen while 

the determination of political stances rests in the hands of voters, who have the power to 

bind the MPs’ actions in Parliament. As such, the MPs are subject to a binding mandate, 

in fair contrast with the Constitution. More recently, criticism has been expressed38 with 

respect to the code of conduct adopted by the Five Star Movement that applies to the 

respective Members of the European Parliament (MEPs). The code expressly provides 

voters with the power to recall a member of the European Parliament if a ‘serious 

infringement’ occurs39. Furthermore, it establishes that a penalty of 250,000.00 Euros 

must be paid to the Five Star Movement in case the concerned member of the 

Parliament refuses to resign.  

                                                           
36 See, among others, M. Orofino, The web 2.0 and its impact on relations between citizens and political 
representatives, in MediaLaws – Law and Policy of the Media in a Comparative Perspective, 17 November 
2017, at www.medialaws.eu. 
37 See (in Italian) N. Bobbio, Il futuro della democrazia, Turin, 1984. 
38 See (in Italian) G. Grasso, Mandato imperativo e mandato di partito: il caso del MoVimento 5 Stelle, in 
Osservatorio costituzionale, 2/2017. 
39 The recall of the MEP can be requested, in case of serious infringement, by at least 500 registered 
members of the Five Star Movement residing in the electoral district where the MEP was elected. 
Alternatively, a proposal of recall can, in any case, be approved with the vote of majority of the registered 
members of the Five Stars residing in the electoral college where the MEP was elected. 
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These internal rules are definitely incompatible with the prohibition of binding 

mandate. Apart from Article 67 of the Italian Constitution, both the Statute for Members 

of the European Parliament and the Rules of Procedure of the European Parliament do 

prohibit MEPs to receive a binding mandate or be bound by any instructions.40 Then, in 

case an MEP failed to resign after having committed a ‘serious infringement’ of the code 

of conduct, the obligation to pay a fine would be most likely unenforceable.  

Notwithstanding the Five Star Movement calls for the repeal of Article 67 of the 

Constitution, the prohibition of binding mandate does make sense still as a cornerstone 

of representative democracy.41  

The Italian experience, moreover, constitutes a litmus test of some difficulties that are 

related to the implementation of mechanisms of direct and participatory democracy. 

First, these mechanisms have failed to convey a significant participation of voters in the 

political decision-making process. When the Five Star Movement launched (apparently) 

open consultations in order to give the floor to their constituents (e.g. on the selection of 

candidates or on the decision to exclude or not certain members from the Movement), 

just a very limited number of voters actually took part in the voting procedures. Were a 

political entity bound to bring to the Parliament the views that only a few voters had 

contributed to form, the content of the relevant political decision would be, by 

definition, non-democratic. In such a scenario, the promise of an actual representation 

of the will of people through disintermediation from political parties would be an empty 

one.  

Additionally, since all the relevant decisions are taken on the basis of consultations held 

on a website, in order for such a model of direct and participatory democracy to work, 

access to the Internet platform should be universal (i.e. granted to the citizens of all 

generations and all areas of the country). The digital divide, however, is still a serious 

problem in Italy, like in Europe and in the US.  

Finally, quis custodiet ipsos custodes? Examining the Five Star Movement, most of their 

relevant resolutions are not adopted by the voters, rather by a restricted group of 

                                                           
40 Rule 2 reads as follows: ‘Members of the European Parliament shall exercise their mandate 
independently. They shall not be bound by any instructions and shall not receive a binding mandate.’ 
41 Some authors, however, argue that introducing some elements of direct democracy could be the sound 
remedy to revitalize representative democracy: see (in Italian) M. Ainis, Come salvare il Parlamento, in 
Repubblica, 28 April 2017. 
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individuals who determine the political line without any legitimacy. This leads to a 

general lack of transparency that affects the credibility of the Five Star Movement vis-à-

vis the citizens. Furthermore, who guarantees that the outcome of the consultations 

carried out on the blog is correct and not subject to any alteration or manipulation?  

The Five Star Movement, then, cannot escape reality and should confront the existing 

limits of the project of reaching a direct and participatory democracy through a ‘non-

party’.  

In this respect, some courts have handed down interesting judgments that have lend 

doubts about the compatibility of the Five Star Movement with the legal order of certain 

internal mechanisms. A first decision was handed down in July 2016 by the Court of 

Naples.42 The lawsuit originated from the exclusion of some members from the 

Movement. The plaintiffs were accused of having infringed the rules of the Movement 

(named ‘non-statuto,’ ‘non-statute,’ with a view to emphasizing difference from the 

traditional parties) for having joined a Facebook secret group, facilitating the exchange 

of various political views. The exclusion from the Five Star Movement was 

communicated to the plaintiffs via email by an ill-defined ‘Staff of Beppe Grillo,’ a body 

that had no grounds in the (non)statute. As a consequence of the exclusion, the plaintiffs 

could not take part (in their capacity both as voters and as candidates) in the primaries 

launched on the website for the 2016 municipal elections. The Court of Naples 

suspended the exclusion and found that notwithstanding the choice of the name and 

organizational structure, the Five Star Movement does amount to a political party whose 

members enjoy freedom of political association. Accordingly, membership to the Five 

Star Movement is governed by the same rules provided by the Italian Civil Code for 

associations. Pursuant to the relevant provisions of the Civil Code, measures such as 

exclusion from an association may be taken upon a duly approved resolution of the 

assembly, unless otherwise provided by a statute of the association.43 The very 

interesting point in the decision of the Court lies with the acknowledgment that even the 

                                                           
42 Court of Naples, order of 14 July 2016. 
43 Precisely, the Five Star Movement argued that the power to exclude members from the association was 
stipulated in the Regulation published on the blog of Beppe Grillo. However, the Court of Naples noted 
that such a Regulation may not overrule the biding statutory provisions applying to private associations, 
unless a specific amendment to the statute of the association is approved to introduce such a power of 
exclusion. 
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Five Star Movement falls within the category of political parties and is accordingly 

subject to the (few) relevant statutory provisions that are applicable to the same.  

Another remarkable judgment was delivered in April 2017, prior to the municipal 

elections in Genoa.44 The local court suspended the resolution by which Beppe Grillo, in 

his capacity as ‘guarantor’ of the Movement, had invalidated the results of the primary 

elections held on the website, won by the list headed by Ms. Marika Cassimatis, in order 

to replace her with another candidate. The Court noted that the power to exclude some 

candidates granted to the guarantor was limited by the (non)statute to special 

circumstances and did not amount to a generic veto power (or the ‘last say’) by the 

leader of the Movement. Also in this case, the Court found that the adoption of this type 

of resolutions is regulated by the relevant provisions of the Civil Code, unless otherwise 

established by the (non)statute. Not even the ‘ratification’ of the exclusion of Ms. 

Cassimatis through an online vote among the members of the Movement was found to 

constitute a sound basis to remedy the infringement of the statute and keep the 

resolution immune from any possible claim.  

 

6. Pars construens – Making political parties democratic again? 

As the recent events show, populism has also flourished in Italy because of the deep 

crisis of the traditional political parties. Against this background, the Five Star 

Movement captured the sense of frustration felt by voters and channeled it into a 

critique of the model of representative democracy. I have outlined some factors that had 

an impact on the rise of the Movement from a constitutional-law standpoint. Some of 

these elements (e.g. the electoral system) directly relate to the form of government, 

whereas others (e.g. the advent of personalist parties) refer to how the form of 

government actually works. Both types of factors show that while anti-establishment 

and anti-party parties are not per se incompatible with the Constitution, there is 

nevertheless room to control the spread of populism by reinforcing representative 

democracy. Since the Constitution places no limits (except for reconstitution of the 

Fascist party) on the freedom of political association, some measures may be necessary, 

not to reject populism as such, but to strengthen the role of political parties and reduce 

                                                           
44 Court of Genoa, order of 10 April 2017. 
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the gap between them and the people. Evidently, the existing alternatives to 

representative democracy, such as the Five Star Movement model of direct and 

participatory democracy, may prove unsatisfactory and even raise constitutional law 

issues. 

But how is it possible to reverse the trend of distrust of the mainstream political parties?  

First and foremost, the approval of an electoral law to guarantee political stability was 

essential before the general elections of 2018. After the Italian Constitutional Court 

struck down the electoral law in 2014, a new law named ‘Italicum’ was passed in 2015. 

However, on 9 February 2017, the Constitutional Court ruled that some crucial 

provisions of the Italicum Law were unconstitutional.45 But this decision turned out to 

be even more disruptive in light of the failure of the constitutional referendum held, 

meanwhile, in December 2016.46 In fact, the scope of the Italicum Law was limited to 

the election of members of the Chamber of Deputies, as the Senate of the Republic was 

supposed to be reformed and converted to an assembly composed of representatives of 

the Regions and Municipalities who were not elected by voters.47 Yet, the constitutional 

referendum failed and the election to the chambers of the Parliament was governed by 

two sets of completely different rules48 - an almost insurmountable obstacle to political 

stability – until the approval, on 3 November 2017, of a new law named ‘Rosatellum’. 

This law is supposed to make it difficult for Five Star Movement to win the general 

elections of 2018, by allocating one third of the seats via a ‘first-past-the-post’ system 

                                                           
45 Italian Constitutional Court, judgment no. 35/2017. See C. Caruso and M. Goldoni, Halving the 
"Italicum": The Italian Constitutional Court and the Reform of the Electoral System, in VerfBlog, 
2017/2/28, at: http://verfassungsblog.de/halving-the-italicum-the-italian-constitutional-court-and-the-
reform-of-the-electoral-system; G. Delledonne and G. Boggero, The Italian Constitutional Court Rules on 
Electoral System, in Int’l J. Const. L. Blog, 8 February 2017, at: 
http://www.iconnectblog.com/2017/02/the-italian-constitutional-court-rules-on-electoral-system. See 
also E. Stradella, Italy after the Constitutional Referendum: Legal and Political Scenarios, from the 
Public Debate to the Electoral Question, in Italian L.J, Special Issue 2017, 61-84. 
46 D. Schefold, Constitutional Reform and Constitutional Unity. Reflections on the Constitutional 
Referendum of 4 December 2016 and on the Judgment of the Constitutional Court no 35/2017, in Italian 
L.J, Special Issue 2017, 147-156. 
47 The Five Star Movement campaigned against the reform focusing particularly on this profile, as the 
constitutional reform was supposed to deprive voters of the power to elect senators by replacing them 
with an assembly of 100 representatives of local authorities nominated by regional councils and 
municipalities. 
48 Namely, by the Italicum law as amended by the judgment of the Constitutional Court no. 35/2017 as to 
the Chamber of Deputies and by the so called ‘Consultellum,’ i.e. the electoral law of 2005 as amended by 
the judgment of the Constitutional Court no. 1/2014 as to the Senate of the Republic. 
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based on single-member electoral districts and two third thereof proportionally without 

any chance for voters to pick their candidates.  

However, in the age of the crisis of representative democracy, giving voters the power to 

indicate their preference among candidates seems a sound way to reduce the gap 

between parties and citizens. Despite the existence of a pressing need to bridge this 

divide, the Parliament has taken another road. 

A second proposal aims at introducing legislation regulating the sole aspect of 

functioning of political parties that reflect on their representative functions.49 The legal 

framework applying to political parties in Italy only concerns financing of the same. But 

in the age of their crisis, where there is an increasing use – amongst others – of primary 

elections, the relationship between citizens and parties could probably benefit from the 

approval of a specific piece of legislation on political parties50. As suggested by some 

scholars, the content of a possible law regulating political parties should be as minimal 

as possible, in order not to undermine the freedom that is guaranteed by Article 49 of 

the Constitution. But the specific mission of these kinds of association may justify (if not 

require) some form of regulation with a view to making political parties more 

democratic. If more internal-party democracy is secured, traditional political parties will 

be able to compete more with the only apparently democratic model of the new populist 

movements. 

Now, a question that may lead to speculating on other possible remedies: Is there room 

for any form of accountability of the MPs that does not challenge the prohibition of 

binding mandate? Article 67 of the Italian Constitution is a cornerstone of 

representative democracy that should not be revisited at all. Yet, I am wondering 

whether, for instance, an extremely widespread practice of party switching – one of the 

most serious threats to the stability of governments in Italy – would actually be 

compatible with the Constitution from a perspective other than that of Article 67. But 

this is probably a very demanding question.  

                                                           
49 Time is probably ripe for a law on political parties, to answer the question asked by L. Elia, A quanto 
una legge sui partiti?, in S. Merlini (ed.), La democrazia dei partiti e la democrazia nei partiti, Firenze, 
2009, 51–58 (in Italian). 
50 See G. Brunelli and A. Lanzafame, supra note 25. See also (in Italian) G. Amato, Nota su una legge sui 
partiti in attuazione dell’art. 49 della Costituzione, in Rassegna Parlamentare, 2012, 1–13. See also (in 
Italian) A. Barbera, La democrazia “dei” e “nei” partiti, tra rappresentanza e governabilità, in S. Merlini 
(ed.), supra note 49, 231–252. 
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Finally, it would be wrong to ‘throw the baby out with the bathwater’ and consider the 

Five Star Movement model as the root of all evils. Indeed, some elements of this model 

may be implemented to bridge the gap between voters and parties, but only on the 

assumption that the relevant forms of direct and participatory democracy can 

complement, but never replace, representative democracy as such. 
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