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“Lost in Translation? Towards a Theory of Economic Transplants

By loannis Lianos”

Abstract

The rise of economics as one of the main (some will advance the most important) “source” of
competition law discourse is well documented. This study focuses on a facet of the
integration of economic analysis in competition law: "economic transplants". The term
“economic transplants” refers to specific economic concepts that were incorporated into the
legal discourse by an act of “translation”. They represent the ultimate degree of interaction
between the legal and the economic systems. Using a paradigmatic approach the study
examines their specific characteristics and what distinguishes them from other forms of
integration of economic analysis in competition law. It critically assesses their role and their
impact on the legal and the economic discourses. The study concludes that the “paradigm” of
translation constitutes the most appropriate explanatory framework for taking into account
the dual nature of economic transplants and, more broadly, for conceptualizing the interaction
of law with other social sciences. It should be distinguished from the existing methodologies
of interaction between the disciplines of law and economics, such as the concept of

“economic law” and the law and economics approach.

" City Solicitors’ Educational Trust Reader in European Law and Competition Law and Economics, UCL
Faculty of Laws. Co-director, Centre for Law and Economics; Co-director, Jevons Institute of Competition Law
and Economics; Co-director, Centre for Law and Governance in Europe. The author would like to thank
professor Joanne Scott, professor JHH Weiler and my colleagues at the Jean Monnet Centre at NYU Law school
for their comments and helpful discussion. The author is responsible for any views expressed, omissions or

mistakes: i.lianos@ucl.ac.uk .
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Sofia Coppola, Lost in translation, (2003)

“Film Director [in Japanese, to the interpreter]: The translation is very important, O.K.?

The translation.

Interpreter [in Japanese, to the director]: Yes, of course. | understand.

Film Director [in Japanese, to Bob]: Mr. Bob. You are sitting quietly in your study. And
then there is a bottle of Suntory whiskey on top of the table. You understand, right? With
wholehearted feeling, slowly, look at the camera, tenderly, and as if you are meeting old
friends, say the words. As if you are Bogie in Casablanca, saying, ""Here's looking at you,
kid," —Suntory time!

Interpreter [In English, to Bob]: He wants you to turn, look in camera. O.K.?

Bob: Is that all he said?”

I. Introduction
The interaction of law with economic theory has been an old story'. With some notable

exceptions”, the first generation of scholarship interested in the interaction of law with
economics focused on the understanding of the origin and transformation of legal rules and
institutions through an analysis of the economic conditions and theories of the time’. The case
law occasionally referred to economic theory” in its effort to uncover underlying principles of
legal change’. Legal literature was predominately doctrinal but, following the inception of the
realist movement, was influenced by some form of “external” approach that emphasized the role
of the social, economic, and political landscape in framing legal change®. The interaction of law
with economics was a two-way traffic: legal concepts were also influential in framing economic

discourse and lending content to economic concepts’. Law and institutions were a focal topic for

! See, J. Walter Jones, Historical Introduction to the Theory of Law (Oxford, Clarendon Press, 1956), at 235-269; D.
Hughes Parry, ‘Economic Theories in English Case Law’ (1931) 47 LQR 183-202.

2 H.W. Robinson, ‘Law and Economics’ (1939) 2(4) MLR 257-265.

* E.g. G. Ripert, Aspects Juridiques du Capitalisme Moderne (Libraire générale de droit et de jurisprudence, 1946).

* See, for instance, C.A. Cooke ‘Adam Smith and Jurisprudence’ (1935) 61 LQR

> The laissez-faire theory in contract law for example: R. A. Epstein, Contracts Small and Contracts Large: Contract
Law through the Lens of Laissez-Faire, in F.H. Buckley (ed.) The Fall and Rise of Freedom of Contract (Duke
University Press, 1999), 25-60

® C. McCrudden, ‘Legal Research and the Social Sciences’ (2006) 122 LQR 632-650, at 634.

7 J. Walter Jones, Historical Introduction to the Theory of Law above n 1, at 238-245; C. A. Cooke, ‘The Legal
Content of the Profit Concept’ (1936) 46 Yale 1.J. 436-446; A. Leroux & A. Marciano, La Philosophie Economique



economic analysis, which was largely following an inductive and empirical approach, based on a
thorough analysis of the institutions that influenced the behavior of market actors in different
industries®. The emergence of the discipline of “economic law” epitomizes the need to take into
account the dominant economic principles of the day, without however that leading to an
abandonment of an internal (to law) doctrinal analysis. The integration of economic theories in
legal analysis was followed by a normative and cognitive closure of the (legal) system once
economic concepts were juridified’.

The second generation of scholarship on the interaction between law and economics did
not limit itself to a simple doctrinal analysis. Explicitly adopting an “external approach” the
literature considered “whether specific legal interventions are acceptable when assessed against
external moral, ethical, or political principles”’. The law and economics scholarship advanced
as a criterion the concept of economic efficiency, itself framed according to neoclassical
economic theory and the idea of equilibrium, thus a principle entirely external and disconnected
to the legal system. The interplay of law and economics acquired a normative interest as a
research question, in the sense that economic concepts and methods were directly influential in
re-framing and enriching legal discourse. At the same time, the Coase theorem led to a certain
degree of indifference to legal institutions in economic analysis, one of the basic tenets of the
theorem suggesting that when transaction costs are low efficiency can be achieved through
bargaining, without any contribution from law''. The degree and the form of openness of the
legal system to external sources determine the influence of the “external approach” to legal
change.

The increasing influence of economic discourse was particularly felt in the area of
competition law. Its main tenets and principles witnessed a profound transformation with the

systematic recourse to neoclassical price theory as an external source of authority'>. More than in

(Paris 1998), pp. 15-18 on the notion of interest in economics.

¥ On the specificities of the old institutionalist school, see G.M. Hodgson, The Evolution of Institutional Economics:
Agency, Structure and Darwinism in American Institutionalism (Routledge, London & New York, 2004).

D.J. Gerber, ‘Constitutionalizing the Economy: German neoliberalism, Competition Law, and the New Europe’
(1994) 42 Am. J. Comp. L. 25-84.

10°C. McCrudden, above n 6, at 632.

""R.H. Coase, ‘The Problem of Social Cost’ (1960) 3 Journal of Law and Economics 1-44. This was not necessarily
what R. Coase himself had in mind, as he had recognized elsewhere the importance of institutions in economic
theorizing. R. H. Coase, ‘The Nature of the Firm’ (1937) 4 Economica 386—405. One should wait the new
institutional school of economics for institutions to be again the subject of mainstream economic theory:

2 1. Lianos, La Transformation du droit de la concurrence par le recours & I’analyse économique



any other field of law, except perhaps the related area of public utilities law, competition law is
intrinsically linked with the discipline of economics, as this is shown by the frequent references
to economic concepts and methodology of competition authorities, the case law of the courts and
the expanding soft law related to the interpretation of the competition law statutes'®. A common
feature of this transformation of competition law is the emphasis put on a, mostly synchronic,
analysis of the welfare effects of the specific commercial practice on consumers or more broadly
economic efficiency. This is the main thrust of the “more economic” “effects-based approach™'?.
that gained momentum in European competition law with the reform of merger control
regulation, Article 81 EC and most recently Article 82 and State aids control. An important part
of the evidence presented in competition law disputes is of economic nature, such as consumer
surveys, simulation techniques and economic models.

But economic theory is not only relevant for the adjudication of evidence in specific
competition law disputes. It has also been increasingly relevant at the “doctrinal stage” if one
follows Ronald Dworkin’s conceptualization of four stages in legal reasoning, to which it could
be helpful to refer in order to define the scope of this study'’. Dworkin distinguishes the
semantic stage'®, the jurisprudential stage'’, the doctrinal stage'® and the adjudicative stage'’. For
example, the economic efficiency versus justice debate that permeates the question of the
objectives of competition law belongs to the jurisprudential stage as it refers to the values
(external in this case) that should provide content to the principle of coherence in legal
interpretation. This important topic will be outside the scope of this study, which will instead
attempt to focus on the implications of an external approach on the doctrinal stage. I will claim

that an important implication of the second generation of interaction between law and economics

(Bruylant/Sakkoulas, 2007).

3 On the influence of economics on law see, W. M. Landes & R. A. Posner, ‘The Influence of Economics on Law:
A Quantitative Study’ (1993) 36 Journal of Law & Economics 385-424.

' On this terminology and the opposition of “effects-based” to “form-based” approach see, EAGCP Report on An
Economic approach to Article 82 EC (July 2005),
<http://europa.cu.int/comm/competition/publications/studies/eagep_july 21 _05.pdf> p 2 &7.

'3 R. Dworkin, Justice in Robes (Harvard Univ. Press, 2006), pp. 9-21.

'® Which relates to the general assumptions and practices people share over the concept of law- e.g. criterial,
interpretive, natural kind.

7 The development of a theory of law that is appropriate given the theorist’s answer at the semantic stage, in other
words develop the values justifying a specific legal practice.

'8 Where we construct an account of the truth conditions of propositions of law in the light of the values identified in
the jurisprudential stage.

' Where judges or decision-makers adopt propositions of law based on the conclusions reached at the doctrinal
stage.




is the emergence of economic transplants, that is, economic concepts that are “translated” into
the legal system at the doctrinal stage. These concepts also contribute to the influence of
economics at the adjudicative stage.

My claim is that the paradigm of translation is the most adequate explanatory framework
for taking into account the dual nature of economic transplants and in envisioning the
interpretative strategy that should be employed. It can also serve, more broadly, to conceptualize
the interaction of law with other social sciences, such as economics, in a way which is different
from the first (“economic law”) or the second (economic analysis of law) generation of
scholarship on the interaction of law and economics.

The first section will introduce the paradigm of translation, which will set the broad
theoretical framework of this study, a relation between law and economics marked by a two-way
linguistic and conceptual hospitality. This is an important difference in comparison with the two
previous approaches in the interaction between law and economics, where one-way
communication prevailed. This relation between the two disciplines was exclusively dominated
either by law (in the case of “economic law”) or by economics (in the case of economic analysis
of law). The second section will apply this framework to competition law and will give examples
of economic transplants that have emerged in this area. It will identify the main characteristics of
economic transplants and will distinguish them from other forms of integration of economic
concepts in law. The third section will discuss the interpretative techniques that preserve the
specific characteristics of economic transplants and more broadly avoid any risk of hegemonic or
deferent translation of economic concepts in law, in conformity with the paradigm of translation.

The last section will conclude.

I1. The “paradigm” of translation

The study advances that the activity of “translation” best describes the process of
integration of economic concepts in law in the form of economic transplants. A prerequisite for
translation is the existence of different languages®’. It is only if one conceives law and economics
as two different languages/discourses that the concept of translation is an appropriate term to use

for my purposes.

2 p_ Ricoeur, On Translation (trans. E. Brennan, Routledge, 2006), at 2. One could follow Saussure and distinguish
the terms language (langue) and discourse or use of the language (parole): F. de Saussure, Course in General
Linguistics (1915). However, this study will assume that language and discourse are intrinsically linked to each
other for reasons that will be exposed in the following section.



A. Law and Economics use distinct languages/discourses
The term “translation” should be understood as a mode of external inter-linguistic

communication.”’. T employ the term “inter-lingual” because what matters is the fact that the
target language is a different language and/or discourse than the source language. This will bring
me to the difficult question of determining if law and economics constitute two different
languages/discourses and the relation of strangeness (alterité) that exists between them.

One could determine the existence of two different languages/discourses by identifying
two separate communities employing a distinct style of talk. One could identify a language
community by the distinct techniques its members use from other communities. Economics was
recognized as an independent scientific discipline relatively recently (since the end of the 18"
century), a period that saw its transformation from moral philosophy to political economy?. In
his monumental History of Economic Analysis Joseph Schumpeter famously asked “is economics
a science?”, before answering that “since economics uses techniques that are not in use among
the general public, and since there are economists to cultivate them, economics is obviously a
science within our meaning of the term”>. He identified these techniques as being essentially
three: economic history, statistics and theory (explanatory hypothesis) to which he added in a
later edition of his volume economic sociology, which form, what he calls, “economic analysis”.
These tools frame the style of talk that distinguishes the scientific economist from all other
people who think, talk and write about the same (economic) topics.

This group has not always employed that specific style of talk. Schumpeter remarked that
jurisprudence is relevant to a history of economic analysis, first of all because, to a considerable
extent, economists have been jurists “who brought to bear the habits of the legal mind upon the
analysis of economic phenomena”. He gave the example of the sociological and economic

systems of the scholastic doctors of the 16™ century which were “primarily treatises on the

2! In his remarkable treatise After Babel, George Steiner adopts a wide definition of the term: G. Steiner, After Babel
(Oxford University Press, 1975), at 46, “any model of communication is at the same time a model of trans-lation, of
a vertical or horizontal transfer of significance. No two historical epochs, no two social classes, no two localities use
words and syntax to signify exactly the same things, to send identical signals of valuation and inference. Neither do
two human beings”. If a human being performs an act of “translation”, in the full sense of the word, when receiving
a speech-message from any other human being, the concept has little interest for our purposes. This study will
therefore adopt a narrower definition of the term which will cover only inter-lingual translation or translation
proper, following the typology of R. Jacobson, ‘On Linguistic Aspects of Translation’ in R Brower (ed.) On
Translation (Harvard University Press, 2000), pp. 2329, at 233 (first published in 1959).

22 R. A Backhouse, The Ordinary Business of Life: A History of Economics from the Ancient World to the Twenty-
First Century (Princeton Univ. Press, 2004 ), at 132.

3 J. Schumpeter, History of Economic Analysis (Routledge, 1994, first published in 1954) at 10.



political and economic law of the Catholic Church” and whose technique “was derived primarily

from the old Roman law as adapted to the conditions of the time™**

. However, in many respects,
the style of talk of this community of scholars evolved differently from that of those self-defined
as jurists.

During the period Schumpeter wrote his treatise the tool of statistics was not a language
employed by the community of lawyers. But is this still the case today? A more diachronic
approach will indicate that statistics have now become a tool of legal scholarship (empirical legal
studies). Can we therefore still claim that law and economics employ two different languages?
Or, has the style of talk of economists, evolved so that the language of law and the language of
economics remain still distinct from each other?

Schumpeter was telling only one part of the story. Starting with the programme of “social
mathematics” of Condorcetzs, (political) economists such as Canard, Cournot, Bertrand, Walras,
Jevons, Edgeworth, Marshall and their followers, progressively recognized mathematics as the
predominant style of talk of the community self-defined as economists®®. Of course, the tool of
mathematics has greatly evolved since the calculus used by Cournot to game theory and
topography but the hypothetico-deductive system of mathematics forms the backbone of
“scientific” discourse in economics. Since the 1930s, economists have become enchanted by this
“scientific” way of thinking®’. The alliance of mathematical economics and neoclassical price
theory in the 1950s with the development of a mathematical proof of the general equilibrium
theory still dominates the field of welfare economics®®. The same trend towards mathematization
can be observed in other social sciences during the same period, a by-product of the diffusion of
game theory™.

Not everyone in economics has welcomed this particular trend. Tony Lawson has in fact

defined the “nature of heterodox economics” in opposition to economic orthodoxy or

**Ibid., at 24 fn 2.

» Keith M. Baker, Condorcet: From Natural Philosophy to Social Mathematics (University of Chicago Press,
1975).

%6 See, Andres Vazques, ‘Marshall and the Mathematization of Economics’, (1995) 17 Journal of the History of
Economic Thought 247-265.

7 D. McCloskey, The Rhetoric of Economics (University of Wisconsin Press, 2™ ed. 1998), at 139, observes that
“the economic conversation has heard much eloquent talk, but its most eloquent passages have been mathematical”.
Y. P. Yonay, The Struggle over the Soul of Economics (Princeton Univ. Press, 1998), at 187-190; G. Debreu,
‘Theoretic Models: Mathematical Form and Economic Content’, (1986) 54(6) Econometrica 1259-1270

¥ AM. O Rand, ‘Mathematizing Social Science in the 1950s: The Early Development and Diffusion of Game
Theory’ (1992) 24(Supplement) History of Political Economy 177-204.



mainstream economics that he closely identified to the “mathematising inclination” or the
formalistic-deductive framework of mathematics®’. One could distinguish, for reasons of
conceptual clarity, the claim of mathematization and that of formalism of economic analysis.
Economic theory followed closely mathematical developments, starting “with the
elements of differential calculus and linear algebra and that gradually called on an ever broader

array of powerful techniques and fundamental results offered by mathematics™'

. In his analysis
of the evolution of Walrasian general equilibrium theory, Ali Khan observes the influence of the
mathematical tools that were progressively integrated and have framed economic theory®>. Khan
notes that the evolution of economic theory was function of the new tools that mathematics
developed from differential calculus to convex analysis and non smooth analysis®. The
integration of convex analysis led to game theory and further developments in the field**. Debreu
gives the example of nonstandard analysis to claim that “the lag between the date of a
mathematical discovery and the date of its application to economic theory decreased over
time”>. One could thus expect the evolution of economic theories, once new developments in
mathematics are translated in economics. Mathematics becomes the Reine sprache of economics
and a means of dialectic interaction between the community of mathematicians and that of
mathematical economists’’, the new guardians of the economics Temple. Mathematical language
ensures precision and openness to scrutiny for logical errors. It is par essence a universalistic
language, closely related to the imaginary of “economic physics” and its ideal of a “unified
science™ . It is allegedly ideology free®.

Yet, the translation of mathematics into economics is not without important implications
on the content of economics. The translator moves from one linguistic medium to another. It

serves two masters: the source language and the target language. There is a risk that the form of

39T, Lawson, ‘The Nature of Heterodox Economics’ (2006) 30 Cambridge Journal of Economics 483-505, at 488.

3! G. Debreu, ‘The Mathematization of Economic Theory’ (1991) 81 American Economic Review 1-7, at 3.

32 M. Ali Khan, ‘The Irony in/of Economic Theory’, (1993) 108(4) MLN 659-803.

> 1bid., at 778-781.

** G. Debreu, ‘Theoretic Models: Mathematical Form and Economic Content’, above n 28, at 1261.

3% G. Debreu, ‘The Mathematization of Economic Theory’, above n 31, at 3.

%% G. Debreu, ‘Theoretic Models: Mathematical Form and Economic Content’, above n 28, at 1263 explains: “(a)s
new fields of mathematics were introduced into economic theory and solved some of its fundamental problems, a
growth-generating cycle operated. The mathematical interest of the questions raised by economic theory attracted
mathematicians who in turn made the subject mathematically more interesting”.

T B.P. Stigum, Towards a Formal Science of Economics: the Axiomatic Method in Economics and Econometrics
(CUP, 1990).

3% G. Debreu, ‘Theoretic Models: Mathematical Form and Economic Content’, above n 28, at 1266.



one language influences/deforms the content of the message transmitted by the other. It is indeed
impossible to avoid a tension between economic content, which is continuously evolving and
reacting to external stimuli (social phenomena) and the closed system of mathematical form. The
only partial cure is the “axiomatization” of the economic theory: Debreu explains that
“(a)n axiomatized theory first selects its primitive concepts and represents each one of them
by a mathematical object. [...] Next assumptions on the objects representing the primitive
concepts are specified, and consequences are mathematically derived from them. The
economic interpretation of the theorems so obtained is the last step of the analysis. According
to this schema, an axiomatized theory has a mathematical form that is completely separated
from its economic content. If one removes the economic interpretation of the primitive
concepts, of the assumptions, and of the conclusions of the model, its bare mathematical
structure must still stand”.

Indeed, the mathematical inclination of economics transposes itself to the use of models
and formalization®’. “Theory means models and models mean ideas expressed in mathematical
form (language)”*'. Although one cannot deny that there are different discourses in economics
(some of them declining the use of mathematics, such as the Austrian school) and that even in
mainstream economic theory there is diversity of styles of talk, the mathematizing inclination is
certainly a common feature of modern economics. Heterodox economics’ slow integration to the
mainstream paradigm follows the pace of their conversion to the mathematizing inclination.

This axiomatization may be understood as a response to the absence of “a secure
empirical base”, which may have led economic theory to emphasize “internal logical

%2 Formalism could in this case take the

consistency”, through “methodological formalization
form of “self-contained rule following”, which would employ formal language and “deductive

systems that are independent of content™. The recourse to the concept of equilibrium®, the

*1bid., at 1265.

* H.K.H. Woo, What’s wrong with formalization in economics: an epistemological critique (Newark, CA, Victoria
Press, 1986).

*I'D. Strassmann, ‘Feminist thought and economics; or, what do the Visigoths know?’ (1994) American Economic
Review, Papers and Proceedings, 153-158, at 154 cited by T. Lawson, ‘The Nature of Heterodox Economics’, above
n 30, at 490.

*2 R. E. Backhouse, ‘If mathematics is informal, then perhaps we should accept that economics must be informal
too’ (1998) 108 The Economic Journal 1848-1858, at 1857 building on G. Debreu. ‘The Mathematization of
Economic Theory’, above n 31, at 2.

V. Chick, ‘On Knowing one’s place: the role of formalism in economics’ (1998) 108 The Economic Journal 1859-
1869, at 1859.
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divorce until recently of the study of economic behavior from behavioral sciences’ input®, or the
“narrowness of homo economicus’s concerns (the assumed separability of economics from
politics and social philosophy, the absence of altruism, the lack of context)” constitute the side
effects of this axiomatization and formal logic*®. Contrary to “axiomatic reasoning”, “ordinary
reasoning” authorizes “several different starting points, each impinging on the subject from a
different angle and bringing different knowledge to bear™’.

The fact that mathematics constitutes the language of economics has profound
implications on the stories told by economists, that is, economic discourse. What is formalizable
can be subject to economic inquiry; what is not, is excluded from the focus of the discipline.
Debreu observed that, as “the very choice of the questions to which he (the theorist) tried to find
answers is influenced by his mathematical background”, “the danger is ever present that,

> In other words, the

economics will become secondary, if not marginal, in that judgment
natural constraints of the language restrict the topics of conversation, its narrative. This is a
profound consequence of modernist thought of which economics is a step child. Modernism
views science as axiomatic and mathematical. In the modernist view considerations of efficiency
and justice should be separated: “they form churches with separate devotees: each can specialize

99, <

in one kind of argument”; “(b)ut arguments do not cross: this year’s GNP is one thing; an axiom
of social choice is another; sympathy for the poor still another™*.

Modernist tradition is also present in legal discourse. How could one otherwise
understand the fury with which arguments of economic efficiency were welcomed by some
quarters in legal academia®®? The value of economic efficiency was dismissed and ridiculed.

Efficiency talk is wrong, a utilitarian blasphemy in the Temple of Justice’'. The fact that this

efficiency talk was coming from apostates, lawyers converted to economic discourse, suspect of

* V. Mosini (ed.), Equilibrium in Economics — Scope and Limits (Routledge, 2006).
4 For an interesting analysis see, D. Wade Hands, ‘Introspection, Revealed Preference and Neoclassical Economics:
A Critical Response to Don Ross on the Robbins-Samuelson Argument Pattern’, (2008) 30(4) Journal of the History
of Economic Thought 453-478.
:: V. Chick, ‘On Knowing one’s place: the role of formalism in economics’, above n 43, at 1862.

Ibid.
* G. Debreu, ‘The Mathematization of Economic Theory’, above n 31, at 5. This problem is not confined to
economic theory but also extends to applied economics, econometrics etc. See the discussion of statistical versus
economic significance in Deirde Mc Closkey & Stephen Ziliak, The Cult of Statistical Significance (Univ. of
Michigan Press, 2007).
. McCloskey, The Rhetoric of Economics (University of Wisconsin Press, 1985), at 6.
%0 Efficiency was also criticized from the point of view of economics, notably from law and economics scholars
members of the Austrian school:see, M. Rizzo, ‘The Mirage of Efficiency’, (1980) 8 Hofstra L Rev 641-651.
3! See the discussion in ‘Symposium on Efficiency as a Legal Concern’, (1980) 8 Hofstra Law Rev 485-770.
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ideological bias, their efficiency talk being a scientific masquerade of a profoundly libertarian
political agenda, finished by concealing the essence of the argument. To the rhetoric of numbers
and optimization, lawyers responded by the rhetoric of values and morality, using their favorite
weapons, those of hermeneutics®®. But in essence, their argument had also a profound modernist
taste: law is about justice, not about efficiency; these concepts should be separated. If efficiency
was not to be a valuable consideration, it was probably because law did not have the adequate
language to apprehend it without risking a profound reconsideration of its internal values and
premises. These va