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Abstract

The present enlargement process of the European Union not only creates hopes but also fears. Concerns about the stability of labor markets lead to the question whether the rights of workers from newly admitted countries could and should be restricted. This is the starting point of the essay which summarizes the transition regulations used in the context of prior enlargements of the European Community and the European Union. It investigates in detail the normative framework for these regulations, taking into account the reforms resulting from the Treaty of Amsterdam. Is it really true that amendments to the Treaties are not restricted in any way? Or do transition regulations need justification depending on how much they interfere with fundamental principles of the European Union?Ulrich Becker**	Dr. iur. utr., Dr. iur. habil., LL.M. (EUI), Professor at the University of Regensburg, Faculty of Law; former Emile-Noël-Fellow, Harvard Law School, ulrich.becker@jura.uni-regensburg.de.
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”Je tiens à dire que notre Communauté n‘est ni une petite Europe, ni une Communauté restreinte. Ses limites n’en sont pas fixées par nous. Elles sont fixées par les pays mêmes qui, pour le moment, ne s’y joignent pas. Il ne tient qu’à eux que nos limites en soient étendues ...”
Jean Monnet	Jean Monnet, Les Etats-Unis d’Europe ont commencé, Paris 1955, p. 62.
I. Introduction
1. For the fourth time in their history, the European Communities, now being part of the institutional framework of the European Union, have started an enlargement process. Several hopes and fears accompany this process, which is without precedent in terms of the number of states involved. On one hand, it is regarded as a ”unique, historic task to further the integration of the continent by peaceful means.”	European Commission: European Union enlargement, A historic opportunity, http://europa.eu.int/comm/enlargement/docs/pdf/corpusen.pdf. On the other hand, it will cause considerable costs and, some fear, a potential effect of destabilization. According to the Euro barometer of April 2001, the opinions are rather divided: 44% of EU citizens are in favor of enlargement but 35% are against it, and support levels vary significantly among the 15 Member States.	See Euro barometer Report No. 54, p. 82; http://europa.eu.int/comm/dg10/epo/eb/eb54/eb54_en.pdf.
Beyond doubt, there are various problems to be solved indeed. A major problem is the adaptation of the institutional architecture of the European Union, another the reform of the common agricultural policy. Other questions are still open for debate. One concern is the free movement of workers and, to a lesser degree, the free movement of services. Germany and Austria especially, the Member States sharing a common border with some states belonging to the candidates for accession, call for transitional measures in this respect.	See also for a more optimistic view: Eastern Enlargement to the EU: Economic Costs and Benefits for the EU Present Member States? Germany, Final Report on Study XIX/B1/9801, http://europa.eu.int/comm/budget/pdf/financementbudget/elargissement_etude/def_germany.pdf The Commission seems to be prepared to propose such arrangements within the accession negotiations.	See for different strategies European Commission, The Free Movement of Workers in the Context of Enlargement, Information note of 6.3.2001, http://europa.eu.int/comm/enlargement/docs/pdf/migration_enl.pdf.
2. With respect to the present discussion on transitional measures for the free movement of persons, this paper aims to examine potential legal limits to amendments of the E.C. Treaty. As a starting point, I will show that the existing legal regime does not allow a non-application of the right to free movement on the basis of national citizenship, in other words, that there is not enough room for internal flexibility in this respect (infra, II.). Thus, external differentiation is needed. This leads to an overview of the transition regulations for accession until now (infra, III.). Next, I will answer the question what sort of transitional measures are admissible (infra, IV.) and investigate the limits existing for such measures (infra, V.). Finally, some short remarks will deal with the question whether the limits, assuming they were accepted, could be subject to judicial review (infra, VI.).
I should stress the fact that my observations are limited to answer legal questions of a more theoretical nature. I will not, despite their practical importance, deal with two other questions: (1) I will not debate the impact of migration on labor markets and social security in a welfare state in general	See for example Simon, in: Giersch, Economic Aspects of Internationals Migration (1994), p. 231, 233; Poschner, Die Effekte der Migration auf die soziale Sicherung (1996); Michael/Hatzipanayotou, Welfare Effects of Migration in Societies with Indirect Taxes, Income Transfers and Public Good Provision, CES ifo Working Paper no. 347/2000. and not try to assess the potential effects of Eastern enlargement on the situation in the Member States in particular.	See for the different estimates of potential migration European Commission, The Free Movement of Workers in the Context of Enlargement (note  \* MERGEFORMAT 5), Table 1. (2) I will leave aside the question whether more efficient measures to prevent negative effects of migration could be taken other than totally or partially inhibiting the free movement of workers.	Cf. Sinn et al., EU-Erweiterung und Arbeitskräftemigration: Wege zu einer schrittweisen Annäherung der Arbeitsmärkte (2000).
II. Uniform application and flexible integration
1. Enlargement means, in principle, an extension of the applicability of an agreement in terms of space. Primary and secondary European Union and European Community law become applicable within the territories of the new Member States. And it leads, at the same time, to an extension with regard to the personal scope of the already existing legal provisions. The citizens of the entering Member States become citizens of the European Union.	See Art. 17 E.C. Treaty. Since European Community law grants individual rights to all citizens of the Union, these rights will consequently also protect the citizens of the new Member States.
2. The rules of the E.C. Treaty about free movement of workers (art. 39 E.C. Treaty) give workers with EU citizenship the right to take up employment in all Member States. Under Art. 49, 50 E.C. Treaty, provider of services are allowed to bring with them the workers necessary for the realization of their activity in another Member State.	ECJ, case C-113/89, Rush Portuguesa, [1990] ECR I-1417/12; case C-43/93, Vander Elst, [1994] ECR I-3803/26. The requirement of a work permit, especially with the intention of protecting internal workers, or any other limitations of access to the labor market, are infringements of these rights. Infringements of that kind cannot be justified by referring to the ordre public, reasons of public security, or internal limitations drawn from Community constitutional law, because they are founded on economic reasons and possess discriminating character.	See for details Becker, Freizügigkeit und Arbeitsmarktzugang in der EU, Diskussionspapiere zu Staat und Wirtschaft 15/2000, p. 16 et seq. with further references.
3. Special forms of membership or the creation of a new space for integration in the sense of external differentiation, e.g. the concept of a Europe à deux vitesses, are still a topic of academic	See for example Body, Europe of Many Circles (1990); Centre for Economic Policy Research, Flexible Integration – Towards a More Effective and Democratic Europe (1995). and sometimes political discussion but will presumably not have any impact on the present enlargement process. To a certain extent, possibilities of an internal differentiation are made possible by the Amsterdam Treaty under the provisions on closer cooperation.	See art. 11 E.C. Treaty and art. 43 – 45 E.U. Treaty. Becker, Differenzierungen der Rechtseinheit durch ”abgestufte Integration”, Beiheft 1 EuR (1998), p. 29, 47 et seq.; Chaltiel, Le Traité d’Amsterdam et la Coopération renforcée, RMU (1998), p. 289 et seq.; Ehlermann, Engere Zusammenarbeit nach dem Amsterdamer Vertrag: Ein neues Verfassungsprinzip?, EuR (1997), p. 362, 371 et seq. As far as the free movement of persons as a substantial part of the internal market is concerned, the preconditions required for the use of these provisions are rather strict.	The new provisions of the Treaty of Nice will leave more room for closer co-operation but not lead to a change in substance. Thus, the mechanism of closer cooperation cannot be used to provide exceptions to the application of the basic freedoms in a legally admissible way.
III. The practice of transition regulations for accessions until now
1. As far as the distinction between internal and external differentiation is concerned, the legal conditions for transitional measures have not changed, and a glance back at the practice so far is still of interest. If one is looking at the enlargements of the Communities and the Union so far, certain patterns for accession-related transition regulations can be found. The Commission has worked, from the start of the first accession negotiations, on the assumption that only the conditions of the accession and the alterations made necessary to the Treaty by this accession were negotiable whereas, in principle, the regulations and aims of the Treaties had to be accepted by the new Member States without reservation.	See Granell, Les périodes transitoires des différents élargissements de la communauté européenne, RMC 1986, p. 95 et seq. More detailed Lopian, Übergangsrégime für Mitgliedstaaten der Europäischen Gemeinschaften (1994), p. 57 et seq. Heads of states and governments had already emphasized in 1969 that a condition for accession is the adoption of the Community law in force.	No. 13 of the Communiqué, to be found at Nass, Englands Aufbruch nach Europa (1971), pp. 99, 102.
2. It is, therefore, not surprising that the arrangements for transitional measures in accession treaties were, in principle, of temporary character.	Herein one can see a ruling principle for the accession treaty, see Lopian, Übergangsrégime für Mitgliedstaaten (footnote  \* MERGEFORMAT 15), p. 71 et seq. The extent of the adaptation measures thought necessary varied according to the conditions in the accessing states,	This is shown especially clearly if one compares the expansion of the Communities to the north as compared to that to the south. whereby the preparation for the accession itself naturally played an important role, but – as especially demonstrated by the last accession – the extent to which Community regulations already exist and, therefore, have to be taken over did as well.	For an overview hereto see Becker, EU-Erweiterung und differenzierte Integration - zu beitrittsbedingten Übergangsregelungen am Beispiel der Arbeitnehmerfreizügigkeit (1999), p. 15 et seq. 
a) As to their protective aim, the transitional measures employed for the first accessions (United Kingdom, Denmark and Ireland in 1973) mainly served the new Member States. Those states received the chance to incrementally adapt their national regulations in some sectors to the Community law.	The accessing states had asked for the according changes in Community law, Nass, Englands Aufbruch (footnote.  \* MERGEFORMAT 16), p. 65. However, at the same time, the Community was interested in conducting the adaptation in a way which would ensure that from then on the application of Community law would be uniform throughout the Community, as it was to be feared that otherwise all Member States could employ a divergence from Community law regulations – not intended nor backed up by Community law – to give national interests priority over the Community's interest in uniform application of the law.
At the subsequent accessions (second round: Greece in 1981; third round: Spain and Portugal in 1986) one cannot fail to notice that especially the transitional arrangements as to free movements of workers were, first of all, made in order to protect the old Member States.	As a "flooding" of the labor markets in those Member States was feared; the new Member States were – at least for a transitional time – not able to relieve their own labor market, see in this context Musto, Spanien und die Europäische Gemeinschaft (1977), p. 162 et seq., and Ritter/Ruppert/Reichart, Wirtschaftsgeographische Aspekte des Beitritts Spaniens zur Europäischen Gemeinschaft, in: Dürr/Kellenbenz/Ritter et al., Spanien auf dem Weg nach Europa? (1985), pp. 83, 146 as to the situation of the Spanish labor market before the accession and the meaning of the expected free movement of workers for the old Member States. A special differentiation was agreed upon by extending the transitional period in favor of only one Member State, Luxembourg, thus conceding a kind of protection that was reaching beyond the arrangements made for the benefit of the other Member States. At the same time, however, it was argued that the restriction of the free movement of workers would help protect the interests of the new Member States. It was pointed out that, through migration of workers who usually possess above average qualifications, already existing regional problems within the accessing states would be worsened by a brain drain. In addition – taking into account the relatively high rate of unemployment in the old Member States – possibly complicated situations for the migrating workers would be created – 	See Buck, Griechenland und die Europäische Gemeinschaft (1978), p. 194 et seq., and v. d. Groeben, Die Erweiterung der Europäischen Gemeinschaft durch Beitritt der Länder Griechenland, Spanien und Portugal (1979), p. 57 et seq., according to whom therefore the state monopoly for employment agencies need to be respected and a minimization of possible problems should be reached by a successful industrial, structural and regional policy; similar Fröhlingsdorf, Aspekte des Vertrages über den EG-Beitritt Spaniens, RIW 1986, pp. 100, 103. which seems to be a rather cynical argument, as it should justify the prohibition of migration on the pretext of knowing best under what circumstances an individual should take the decision to migrate or to stay in his country.
b) The temporary character of all transition measures was put into practice by limiting them to a certain period of time.	Also see Lopian, Übergangsrégime für Mitgliedstaaten (footnote  \* MERGEFORMAT 15), p. 78 et seq. who differentiates between pure time-related transition regulations and substantive measures (step-by-step transition, two-phase régime, other measures). Certain substantial conditions were, however, never part of the created exception. The usual approach to regulating transitional measures, therefore, provided an exemption from applying Community regulations that was unlimited in material respects but strictly limited as to timing. Deviations from this were only chosen very rarely.
In the case of "difficulties" or "considerable difficulties," protection measures reaching beyond the exemptions made in a particular case were admissible; this relates to the emergency protection clauses in many acts of secondary Community law whose activation always requires Community action.	As opposed to those emergency clauses which justify action by the Member State without Community authorization but under the control of the ECJ, see Schweitzer/Hummer, Europarecht, 5th ed. (1996), no. 1012. Such clauses, therefore, are hardly an exception and cover merely situations which are not imminent at the time of the accession but which are thought problematic in an abstract way.
A further deviation from the strict time limitation shows in the delayed application of the rules about free movement of workers after the accession of Portugal and Spain.	For the possibility of a prolongation of the estimated time-limits see Lopian, Übergangsrégime für Mitgliedstaaten (footnote  \* MERGEFORMAT 15), p. 80 et seq. It should be emphasized that in this case the Commission was explicitly called upon to monitor the transition process and that, in reaction to the results of this monitoring, the Council could correct the transition regulations in place.
c) The length of the transition periods varies according to the difficulties expected after a particular accession. It also differed depending on the economic and legal situation of the accessing states as well as according to special economic constellations in certain sectors, e.g. the labor markets in the old Member States. As shown especially by regulations for the third accession (Iberian enlargement), transition periods of approximately ten years are at present the upper limit.	Glaesner, Die Süderweiterung der Europäischen Gemeinschaft (1985), p. 39, calls the time limits proposed at the third expansion – between seven and thirteen years – "relatively long". For the expansion to the north see also see Much, Rechtliche Grundsatzfragen zur Erweiterung der Europäischen Gemeinschaften, EuR 1972, p. 324, 339, who calls the range of transition dates ”so colorful in detail that one only can generally say that all these transition times will end one time.”
d) In very rare cases the changes related to the accession treaties have possessed permanent character as no time limitations were employed. This is, with some exceptions, the case for the fishery sector,	See Gilsdorf, Am Vorabend des Eintritts Spaniens und Portugals in die EG (1986), p. 24 et seq. who points out that the regulations contained in the accession treaties for Spain and Portugal were restricted time-wise, that however the transition times were chosen in a way that they reached beyond the Community regulations in force at the time of accession. This means at the same time that if new regulations are to be made at Community level after the expiry of transition measures, no special rights have to be respected any longer. for the importation of certain goods from Commonwealth nations on the occasion of the first accession	See protocol no. 18 about imports of butter and cheese from New Zealand into the United Kingdom ([1972] OJ L73/173) which however explicitly stated that the respective exceptions should only be of a transitional nature. and, at the third accession, for the refund of contributions to the United Kingdom, where the accession was a mere opportunity to regulate this unsolved question of British obligations to pay contributions to the Community.
IV. Admissible content of transitional measures
1. The normative foundation of an enlargement of the EU
Let us now look at the normative foundations of an enlargement of the EU. The legal basis for an accession is Art. 49 E.U. Treaty, which regulates the admission procedure.	It reads: "Any European state which respects the principles set out in Article 6(1) may apply to become a member of the Union. It shall address its application to the Council, which shall act unanimously after consulting the Commission and after receiving the assent of the European Parliament, which shall act by an absolute majority of its component members. The conditions of admission and the adjustments to the Treaties on which the Union is founded which such admission entails shall be the subject of an agreement between the Member States and the applicant State. This agreement shall be submitted for ratification by all the contracting States in accordance with their respective constitutional requirements.” The conditions of admission, and the necessary adaptations of those treaties which form the basis of the Union, are fixed by an agreement between the Member States and the applying state.	For the opinions of the Commission which are of importance for both steps see Booß/Forman, Enlargement: Legal and Procedural Aspects, [1995] CMLR, pp. 95, 98. As to the roles played by different institutions in the accession process, see Weatherill/Beaumont, EC Law, 2nd ed. (1995), p. 130 et seq. This agreement needs to be ratified by all Member States in accordance with their constitutional provisions. Since the Maastricht Treaty, accession occurs as accession to the EU and, at the same time, to the three European Communities.	See Art. 1(3)1 E.U. Treaty: ”The Union shall be founded on the European Communities, supplemented by the policies and forms of cooperation established by this Treaty.” An accession, therefore, refers to the whole institutional frame of the EU, including the Communities. However, isolated accessions were not practiced before either.	As to the expansions see above II 1. After the fusion of the bodies, coming into force on July 1st, 1967, isolated accessions would hardly be possible. Also see Much, Rechtliche Grundsatzfragen zur Erweiterung der Europäischen Gemeinschaften, EuR 1972, p. 324, 329. Despite the uniform procedure, a newly admitted state is still acceding to the individual Communities and, if necessary, the individual Community treaties need to be adapted.	Whereby one can debate if the accession to the Communities happens as accession via the EU as single organization (so v. Bogdandy/Nettesheim, Die Verschmelzung der Europäischen Gemeinschaften in der Europäischen Union, NJW 1995, pp. 2324, 2326) or if Art. 49 E.U. Treaty only combines the regulations as to the accessions to the Community and to the Union (so Koenig/Pechstein, Die Europäische Union, 1st ed. (1995), no. 8). For the differences in structure of the different Community treaties see Kapteyn/VerLoren van Themaat, Introduction to the Law of the European Communities, 3rd ed. (1998), p. 68 et seq.
As to the substantive conditions for accessions, Art. 49 E.U. Treaty only contains very few. Apart from the fact that the accessing state needs to be a European one,	This condition was the decisive factor for the rejection of Morocco's application for accession in 1987. It does not hinder Turkey's accession. it explicitly only demands the adherence to certain fundamental legal principles which, according to Art. 6(1) E.U. Treaty, count at the same time as the foundation of the EU. These are the common structural principles and fundamental rights of the Member States, namely the principles of freedom, democracy, respect for human dignity and the basic freedoms as well as the rule of law.	See Meng, in: Groeben/Thiesing/Ehlermann, EU-/EGV, 5th ed. (1997), Art. O EUV, no. 52 ff.; about the rule of homogeneity, see Nicolaysen, Europarecht I, S. 78. More detailed to the (at this time still unwritten) conditions of accession and the relevant jurisdiction of the ECJ see Ehlermann, Mitgliedschaft in der Europäischen Gemeinschaft - Rechtsprobleme der Erweiterung, der Mitgliedschaft und der Verkleinerung, EuR 1984, p. 113, 114 et seq. As to the unwritten conditions of (the former) art. O E.U. Treaty also see Richter, Die Erweiterung der Europäischen Union (1997), p. 28 et seq.
The Treaties do not define the extent to which the new Member States need to be integrated into the EU and the Communities. As seen, the Community bodies in this respect always, since the first accession, have looked to preserve the complete acquis communautaire for the whole Community even after the accession of new Member States.	Compare above, III.2. A fulfillment of this requirement is to be expected, because the candidates for accession do not possess a legal title to accession,	See Oppermann, Europarecht, 2nd ed. (1999), no. 1842; for the same situation in public international law see Seidl-Hohenveldern, Völkerrecht, 9th ed. (1997), no. 318. at least not in a general form, rooted in Art. 49 E.U. Treaty or another rule of primary Community law.	Whether the EC can contractually bind itself towards the candidates for accession is another question. The beginning of accession negotiations or integrating measures alone do not yet create any obligation, and the preparation for the accession by the accession candidates does not cause any legitimate expectations. This renders it possible for the EU to set the conditions for an accession politically and does not say anything about the legal limits. We only need to note for the moment that Art. 49 E.U. Treaty does not require a total adoption of the Community and Union law or the acquis communautaire.	More far reaching Oppermann, Europarecht, 2nd ed. (1999), no. 1853, who equates the adoption of Community law with the upholding of the Community order. Nicolaysen, Europarecht I, p. 78 takes it for a condition for accession, however without naming a legal basis. Merely descriptive Booß/Forman (footnote  \* MERGEFORMAT 30), [1995] CMLR, p. 95, 100 et seq. It also does not contain rules defining the extent of admissible exemptions from Community law or defining the conditions under which such exemptions are admissible at all.	Meier, Die rechtlichen Grenzen für einen Beitritt zu den Europäischen Gemeinschaften, EuR 1978, pp. 12, 16 et seq., 20, deducts from the requirement of "accession conditions", mentioned in the E.C. Treaty (and earlier in the E.E.C. Treaty), that the Member States are obliged by Community law to ensure at the accession "that the Community's level of integration or certain aims of integration or the Community's ability to action is not seriously endangered by the accession". This should lead, in the end, to a prohibition of accessions for states without a sufficient economic level, p. 24. More exact guidelines in this respect can only be deduced from general legal principles.
2. The differentiation between accession-related and other treaty modifications
Without going into the question – depending on the point of view either difficult or simple – of substantive limits for a modification of the Treaty generally,	Which as such naturally can be relevant for all treaty changes and therefore also for those related to an accession, see for the different models of reasoning Becker, EU-Erweiterung und differenzierte Integration (footnote  \* MERGEFORMAT 19), p. 64 et seq., with further references. my assumption is that, at least in the case of the enlargement of the EU, the fundamental principles of the EU and the Communities need to be preserved. This is because basically the procedure for admitting new Member States is designed to maintain the identity of the admitting institution.	See Oppermann, Europarecht, 2nd ed. (1999), no. 1855. This is true even if an accession, and especially the enlargement by several new Member States, can be – and possibly must be – at the same time taken as an opportunity for reforms.
The differentiation between enlargement and treaty modification is clearly expressed in the E.U. Treaty. Modifications of the treaties necessitated by an accession can be made during the course of the accession procedure according to the already mentioned Art. 49(2) E.U. Treaty. This means primarily changes in the composition of the Community bodies, but also adoption of those transition regulations which are thought necessary.	See Beutler, in: Beutler/Bieber/Pipkorn/Streil, Die Europäische Union, 4th ed. (1993), p. 48; Vedder, in: Grabitz/Hilf, EUV (1999), Art. 237 EWGV, no. 24. If, however, changes to the Treaties are to be made solely on the occasion of an accession, and if those changes affect the existing system of Community law, a Treaty modification on the basis of Art. 48 E.U. Treaty is needed.	The formal requirements of art. 48 E.U. Treaty, and also the question if they are disposable, do not need to be explained here; hereto, see Koenig/Pechstein, Die EU-Vertragsänderung, EuR 1998, p. 130 et seq. Admittedly, the differentiation between an adaptation and other (more substantive) changes is not always easy and also not undisputed.	See Meng, in: Groeben/Thiesing/Ehlermann, EU-/EGV, 5th ed. (1997), Art. O EUV, no. 125 ff.; especially one can assume that all changes made because of an accession fall under art. 49 E.U. Treaty as lex specialis. As to the attempts of the Commission to reach, by regulating the accessions, modifications of Community law which were to avoid a feared clumsiness, see Ehlermann, Mitgliedschaft in der Europäischen Gemeinschaft - Rechtsprobleme der Erweiterung, der Mitgliedschaft und der Verkleinerung, EuR 1984, p. 113, 116 et seq. Furthermore, modifications might be taken within an accession procedure, as this procedure is more complicated than that of the mere Treaty modification. However, the above-mentioned differentiation is rooted in the Treaty itself. 
Therefore, enlargements of the EU that are not simultaneously aimed at reforming Community law need to leave fundamental principles of the Community unharmed. This means all principles which define the identity of the Community.	Insofar as a core of non-changeable rules and therefore a substantive limit for all treaty changes (also those not related to an accession) is assumed, opinions differ as to if this core is identical with those principles defining the Community's identity, see Meng, in: Groeben/Thiesing/Ehlermann, EU-/EGV, 5th ed. (1997), Art. N EUV, no. 54 et seq. who sees the principle of integration and the economic system as non-changeable. Part of these is, surely, the institutional structure of the Community.	Without however excluding certain modifications of competences and functions. Among the fundamentals are the principles mentioned in Art. 6 E.U. Treaty	In detail, see Kapteyn/VerLoren van Themaat, Introduction to the Law of the European Communities, 3rd ed. (1998), p. 135 et seq. and fundamental rights, supranationality of the EC,	Ipsen, Europäisches Gemeinschaftsrecht (1972), 2/44 et seq. and also the principle of integration as well as the principles expressed in the policies, above all free market and competition.	For a relatively wide definition of constitutional principles see Zuleeg, in: Groeben/ Thiesing/Ehlermann, EU-/EGV, 5th ed. (1997), Art. 1, no. 43 et seq.  The most important part of the last principle are the basic freedoms in the internal market. Their meaning was emphasized again and again by the ECJ during the course of its jurisdiction. Art. 39 et seq. E.C. Treaty states: "The Court has consistently held that the free movement of workers is part of the fundamental principles of the Community."	Case 139/85, Kempf [1986] ECR 7141/13. One can conclude that an abolition or fundamental reduction of individual freedoms affects the identity of the Community and, therefore, is ruled out in the context of accessions as a matter of principle. 
3. Total exclusion because of the creation of the internal market?
Before taking a closer look at the principles which have to be considered at accession, we first have to deal with an argument that refers to the relationship between transition regulations and the level of integration at the time of the accession. One could imagine that, in principle, transition measures are thought inadmissible because of the aims of integration already achieved. In concreto, the argument could be that, after creation of the internal market, exceptions from the basic freedoms, especially from the free movement of workers, are prohibited as far as they reach beyond those contained in the E.C. Treaty itself.
This, however, cannot be reasoned in a convincing manner.	See Becker, EU-Erweiterung und differenzierte Integration (footnote  \* MERGEFORMAT 19), p. 71 et seq. Apart from the fact that the practice at earlier enlargements did not stay within certain limits, transitional measures serve the approximation to a certain level of integration. Thus it is not relevant if an integration level satisfying at least the current objectives of the Treaties is already achieved. Indeed, those objectives can change. Also, the objective of creating an internal market	The differences between common market and internal market are only of gradual character. Especially the program of the internal market serves to speed up the rather slow process of integration, see Schwarze/Becker/Pollak, Die Implementation von Gemeinschaftsrecht (1993), p. 15 et seq.; also see Steindorff, Gemeinsamer Markt als Binnenmarkt, ZHR 150 (1986), S. 689. The exact relationship between common and internal market is discussed controversially in the literature; no new elements expects Glaesner, Die Einheitliche Europäische Akte - Versuch einer Wertung, in: Schwarze (ed.), Der Gemeinsame Markt - Bestand und Zukunft in wirtschaftsrechtlicher Perspektive (1987), p. 16 et seq. For the opinion that the internal market is not only a deeper but also a more comprehensive level see Ehlermann, The Internal Market Following the Single European Act, [1987] CMLR, p. 364 et seq.; more restricted Forwood/Clough, The Single European Act and Free Movement, [1986] ELR, p. 385. is not endangered by approximations on the part of new applying states. It is possible that, after abolition of all border controls, the limited re-introduction of these controls can be regarded as inadmissible because of the related strong infringements. Another exception to the right of free movement of workers would, however, remain possible.
V. Limits for transitional measures
Assuming that the fundamental principles of the Community and the Union need to be preserved, it is necessary to explain in the last step which principles are relevant for the assessment of the admissibility of exceptions and their consequences. One can already state here that the legally relevant principles, namely those of unity of law and non-discrimination, can be themselves subject to exceptions. However, limits that flow from the necessary balancing between the principles in question have to be respected.	Also insofar see more detailled Becker, EU-Erweiterung und differenzierte Integration (footnote  \* MERGEFORMAT 19), p. 73.
1. General principles
a) First a word about the meaning of unity of law. It is ambiguous. On one hand, it does not, as a formal concept, provide protection against a reduction of generally applicable Community law and, therefore, also not against taking that step upon accession of new Member States. On the other hand, it reduces the possibility of differentiation to the benefit or detriment of individual Member States, provided that the law remains valid for the other Member States and also provided that the admissibility of a differentiation does not follow from the Treaties.	Compare above III.1. This second aspect results in exceptions necessitating a justification to be found in another legal principle of the Community, including the fact that the exceptions should, in the end serve, by momentary renunciation, the purpose of creating the unity of law which cannot be achieved immediately. 
b) In a certain way, the unity of law just explained is also an expression of a general rule of non-discrimination. This is – especially in relation to the duties and the rights of the Member States – a part of Community law. Equal participation in the integration process and uniform applicability of the Treaty provisions aimed at it do not follow from the prohibition of discrimination in Art. 12 E.C. Treaty	So Langeheine, Abgestufte Integration, EuR 1983, pp. 227, 239; also see Kapteyn/VerLoren van Themaat, Introduction to the Law of the European Communities, 3rd ed. (1998), p. 168 et seq.; for art. 12 E.C. Treaty as basis Coen, Abgestufte soziale Integration nach Maastricht, EuZW 1995, p. 52. but from a general rule of law.	Footing in general arguments Ipsen, Europäisches Gemeinschaftsrecht (1972), 9/34; for a connection between modified integration and loyalty to the Community see Bleckmann, in: Bleckmann, Europarecht, 6th ed. (1997), no. 706. This general principle plays an important role in the enlargement of the Union, because one can deduce that new Member States have to have the same rights and duties as the old Member States.	At least in regard to area-related differentiations it should be sufficient for a discrimination that some Member States are willing to pursue integrations, others however not, see Bleckmann, in: Bleckmann, Europarecht, 6th ed. (1997), no. 706. This thought however is not of relevance when the application of already existing, not the creation of new Community law is at stake. Still, as a principle of general character, the principle of non-discrimination does not exclude any differentiation but restricts exceptions from the application of Community law by imposing the requirement that there has to be a reasonable justification for it.	See Ehlermann, How flexible is Community law? An unusual approach to the concept of ”two speeds”, [1984] MichLRev., p. 1274, 1288 et seq.
c) For exceptions from the uniformly applicable Community law, especially for the agreement of transitional measures, justification in the form of an objective reason is needed. This could be based on the endangerment of other legal values protected by Community law. According to the general aims of European integration, a geographical extension of the European Union and the European Communities, and with that an extension of Community law, is not only politically desirable but also a legally protected value. In connection with an accession, there are special circumstances to be taken into consideration which favor a relatively wide discretion marked by the political character of such a fundamental decisions. A decision to accept new Member States is characterized by its complexity. Besides economic advantages and disadvantages, there are also strategic and geopolitical aspects to be taken into account leading to the constellation that, although conditions of an accession can be controlled, the evaluation of the enlargement itself is only subject to a limited control.	Also see cases 31 and 35/86, LAISA [1988] ECR 2285/15, and infra, VI. In sum, deviations from the unity of law and the rule of non-discrimination are to be tolerated if they serve, in the end, the purpose of a per se admissible accession and aim at simplifying the mutual adaptation and securing unity and equality in the whole Community area. These functions of adaptation and security explain why transitional measures could be agreed upon at earlier accessions and why such measures are also uniformly held admissible in the literature.
2. Specifications
From the outlined general foundation one can deduce certain concrete principles which form, with the necessity of judging every particular case on its own merit, a certain framework in which certain possibilities of justified exceptions exist. In practice, this means weighing the legal values involved and putting them into relation.
a) If the fundamental values of the Community itself are affected,	See above, 3.b) discrimination of a permanent character between the Member States is, in principle, not possible.	Skeptical, but without differentiation as to legal areas Bieber, in: Beutler/Bieber/Pipkorn/Streil, Die Europäische Union, 4th ed. (1993), p. 586; opposing are also those opinions in the literature that see, at an accession, transition regulations as admissible and underline the temporary character of those regulations; also see Klein, in: HandKom. EUV/EGV, Art. O EUV, no. 20. Most authors do not give further reasons. Amongst these fundamental values are regulations concerning the internal market and also rules concerning the four basic freedoms, such as the free movement of workers and of services.
b) For a limited period of time, exceptions are admissible to all rules of Community and Union law. However, transitional measures may not result in a permanent non-application of law in areas which define the Community's identity. Therefore, transition periods have to be chosen in a way so that unity of law can be expected in the not too distant future. Their duration can depend on the measure in which Community law is affected at its core, and also on the extent of the expected adaptation problems. It also has to be taken into account how costly the application of transition measures will be.	As already mentioned, e.g. the re-introduction of border controls would be made impossible by the necessary expenditure, because at the same time, all other basic freedoms in the internal market would be affected; regularly, temporary exceptions can be realized by national measures and their control by general supervision, so controls of the internal economic activities.  As a guideline one can assume, looking at the practice so far, that the maximum duration for a transition in areas which affect fundamental rights lies at approximately ten to twelve years.	Preston, Enlargement and Integration in the European Union (1997), p. 233, thinks a longer possibility (up to 20 years) theoretically possible, but practically impossible.
c) Apart from measures limited only by time, in exceptional situations measures also limited in substance can be admissible. This means regulations which only give rights if certain conditions are fulfilled – such as the introduction of free movement of workers only after achieving a certain degree of economic adaptation. However, limited transition measures need to be justified by exceptional measures, and an assurance that the creation of a permanent exception is prevented. Therefore, substantial limitations may only be agreed upon if, in addition, a certain time limit is also affixed.
Do circumstances at accession lead to the conclusion that (obviously) the candidates for accession will not succeed, within the admissible time limit, to adapt sufficiently to the economic level of the EU? – Are dangers, after an expired time limit, for the labor market of the old Member States or other serious collisions of legal values to be expected	This means not simply difficulties at the economic integration: those are supposed to be helped by the legal order of the Community. if free movement of workers and services are granted to the full extent if the enlargement of the EU is to be regarded as against Community law? When it becomes clear that fundamental principles of the Community are to be destroyed by permanent differentiation or by endangering the achieved level of integration, discretion as to the conditions for an accession is limited.
VI. Judicial review
In the LAISA cases,	Cases 31 and 35/86, LAISA [1988] ECR 2285/15. the European Court of Justice supported the opinion that regulations contained in the accession act are not justiciable under the procedure of Art. 230 E.C. Treaty. It stated that
”this interpretation applies especially as the regulations of the accession act lay down the results of the accession negotiations which are one complex for the solution of those difficulties which the accession brings for the Community as well as the acceding state.”
It is true that, if extensive substantive conditions are negotiated especially in relation to the economic, political and legal situation in the acceding states, those are only justiciable to a limited degree.	See Klein, in: HandKom. EUV/EGV, Art. O EUV, no. 12. Richter, Die Erweiterung der Europäischen Union (1997), p. 161, is against a control of the conditions for an accession by the ECJ. However, this does not exclude judicial control as such. The cautious attitude of the European Court of Justice is not based on a specific doctrine limiting judicial power with regard to the content of the deciding questions	Such as the political question doctrine, see Tribe, American Constitutional Law, vol. I (3rd ed. 2000), § 3-13. but on the nature of the legal act in question.
1. General objections
According to the international law of treaties, the Member States decide on the contents of treaties they conclude, and it is up to them to change the treaties or to set up new organizational structures. The basis for any binding effect by contract is their collective will, and even a violation of a specific amendment procedure would not lead to the invalidity of the amendment in question.	See Weiler, The Constitution of Europe (1999), p. 293 et seq. However, a treaty amending the E.U. or the E.C. Treaty is, at least, an act of Union or Community law at the same time. If we take the content of a treaty as the relevant factor, we could even argue that its nature is a purely ”European” one.
The E.U. Member States have agreed to specific amendment procedures laid down in the E.U.Treaty. As long as their intent is not to modify these procedures or the conditions of amendment, but to act within their framework, the existing legal rules continue to be binding. A violation would, at least, not be in conformity with E.U. law. Furthermore, deciding whether the procedure or the conditions of the amendment have been met would, in any case, not violate the role of the Member States as masters of the treaties – notwithstanding the question whether this role has limits on its own.
2. The search for a competence
Even if there were no general objections to judicial control, it is necessary to look for a legal basis under which the above mentioned question could be brought before the Court of Justice.	See for the system of legal protection Lenaerts/van Nuffel, Constitutional Law of the European Union (1999), 7-059. Art. 46 E.U. Treaty states that the powers of the Court of Justice and the exercise of those powers shall apply to the accession procedure set out in the E.U. Treaty. This is a result of the previous situation in which each of the three Community Treaties had a special provision concerning accession and a consequence of the fact that the accession procedure is embodied in the Law of the Union, but it does not serve as a legal basis for judicial control.
On the other hand, it is clear that it is the task of the Court of Justice to ensure the interpretation and application of the Treaties. The question whether the results of accession negotiations violate Union law cannot be decided by any national court. It is true that consideration of Community interests is institutionally secured both by the Commission (as negotiator without a binding role) and by the European Parliament. Still, leaving the control of legal limitations to the Court of Justice would conform to the principle of separation of powers enshrined in the Treaties. Two possible ways remain as a basis for legal protection by the Court:	A review by means of an opinion seems doubtful. The basis for this would be art. 300 par. 6 E.C. Treaty. Treaties according to this provision are treaties with third states governed by international law where the community acts as a party to the contract. These prerequisites ought not to apply to the Act of Accession. First, an action could be brought before the Court against the Council decision, which is necessary in the accession procedure, because the decision is of a binding legal nature (Art. 230 E.C. Treaty). However, it is questionable as to whether this offers effective legal protection. Secondly, there might be a power to decide on the basis of Art. 226 E.C. Treaty, if the co-operation between the Member States in concluding the accession treaty were regarded as a common act falling within the scope of this article. However, this solution would hardly work in practice, because the action can only be brought before the Court by the Commission (or by a Member State, Art. 227 E.C. Treaty).
VII. Conclusions
1. The Treaty provision concerning the accession of new Member States contains only few conditions of a substantive nature. In particular, it does not regulate the extent to which modifications to the Treaty and thereby exceptions from the uniform application of Community law can be agreed upon on the occasion of an accession. From general principles one can, however, conclude that at an accession only such modifications are admissible which leave the identity of the Community untouched. Therefore, the fundamental principles of the Community, i.e. its institutional framework and the basic structural principles, must be preserved without change.
2. The principles of unity of law and non-discrimination between Member States and Union citizens demand the justification of transitional measures in every individual case. The adaptation difficulties that result from the accession of new Member States can serve as justification. In addition, a certain leeway for discretion exists. Exceptions from Community law caused by accessions need to fulfill a function of adaptation and security. This has been the case with the practice of the enlargements of the Community so far.
3. The possibility of justification of transitional measures leads to a variable system for the admissibility of provisions which have to distinguish a substantive and a time-related component. Exceptions are prohibited if they change those fundamental principles defining the identity of the Community. The less closely related they are to those fundamental principles, i.e. the less important the involved legal rules are for the identity of the Community, the easier they are to justify. Also, the possibilities of justifying an exception are greater if the exception only exists for a short time. Exceptions are not allowed permanently as far as they refer to fundamental Community law.
4. As it stands now, limits to the amendment of the Treaties are still disputable, and they are not subject to judicial review. A more differentiated approach could, at least, change this situation with regard to a distinction between modifications in substance and modifications within the accession process.

