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The main aim of this paper is to identify some options for the future of the EU Charter of Fundamental Rights (“the Charter”). The most immediate reason for doing so at this time lies in the Laeken European Council in December 2001.  This Council established a “Convention” charged with considering the future of the European Union prior to the next European Council in 2004. The Convention is composed of the main parties involved in the debate on the future of the Union. Its task is to consider the key issues arising for the Union's future development and to try to identify the various possible responses. 

The Laeken Declaration set out the issues that the European Council expected the Convention to consider. “The Future of the European Union”, Laeken Declaration, 15th December 2001, accessible at http://ue.eu.int/Newsroom/LoadDoc.cfm?MAX=1&DOC=!!!&BID=76&DID=68758&GRP=4056&LANG=1. In the section of the Declaration headed “Towards a Constitution for European citizens”, the Declaration identified several questions that should be considered, including the need to consider the simplification and reorganisation of the Treaties.  In this context, the Declaration says that “[t]hought would also have to be given to whether the Charter of Fundamental Rights should be included in the basic treaty and to whether the European Community should accede to the European Convention on Human Rights.” Ibid. It continues: “The question ultimately arises as to whether this simplification and reorganisation might not lead in the long run to the adoption of a constitutional text in the Union. What might the basic features of such a constitution be? The values which the Union cherishes, the fundamental rights and obligations of its citizens, the relationship between Member States in the Union?”

This paper has the limited aim of considering the issue of the future status of the Charter of Fundamental Rights, and some of the related questions surrounding accession by the Community to the European Convention on Human Rights. Part I considers how we got to where we are and why that affects the debates about the future of the Charter. The material in the part of the paper is drawn from the evidence submitted to the House of Lords, European Committee by Christopher McCrudden, Sandra Fredman and Mark Freedland, House of Lords, Select Committee on the European Union, EU Charter of Fundamental Rights (Session 1999-2000, 8th Report), HL Paper 67 (2000). I am grateful for the permission of my colleagues to use our submission in this way. See also, Sandra Fredman, Christopher McCrudden and Mark Freedland, An E.U. Charter of Fundamental Rights, [2000] Public Law 178. Part II comments on what we have at the moment, in particular the status, role and content of the existing Charter. Part III looks at some of the options for the future of the Charter. Part IV examines some of the deeper issues underlying the debates about these options. Part V offers a brief conclusion.

I. How we got to here

Origins of the Charter

The immediate background to the birth of the Charter was the decision by EU Heads of State or Government at the Cologne European Council on the 3rd and 4th of June 1999 to establish such a Charter. Conclusions of the European Council in Cologne, 3 and 4 June 1999, Annex IV. The European Council decided at that meeting to establish an ad hoc body to draw up the draft charter. (The composition of this body was established at the European Council in Tampere on the 15th and 16th October 1999. Conclusions of the European Council in Tampere, 15 and 16 October 1999, Annex ("Composition, Method of Work and Practical Arrangements for the Body to Elaborate a Draft EU Charter of Fundamental Rights, As Set Out in the Cologne Conclusions").) The Cologne Council established further that this body should present a draft document in advance of the European Council in December 2000. It anticipated that the European Council would propose to the European Parliament and the European Commission that, together with the Council, "they should solemnly proclaim on the basis of the draft document a European Charter of Fundamental Rights.  It would then have to be considered whether and, if so, how the Charter should be integrated into the treaties." Meetings of the body responsible for preparing the draft Charter (renamed the “Convention”) took taken place from December 1999 until the autumn of 2000. After agreement by the Convention of a final text of the Charter, the Presidents of the European Parliament, the Council of the European Union and the European Commission proclaimed the Charter on the 7th December 2000 on the fringes of the Nice European Council. [2000] OJ C 364/8, 18 December 2000.

This process was, however, the culmination of a long debate within Europe over the form which recognition of fundamental rights within the European Union/Community should take. An understanding of this broader history is vital to an appreciation of several of the subsequent issues. In brief, there has been an explosion of activity on human rights since the Second World War at the international, regional and national levels. Internationally, the development of a set of core human rights treaties covering civil and political rights, economic and social rights, racial and gender discrimination, freedom from torture, and the rights of the child, amongst others, are well known.  Less well appreciated, perhaps, is the development by the International Labour Organisation of a significant set of Conventions in the field of workers' rights. 

To these we should also add the development of human rights norms specifically for Europe by the Council of Europe and, more recently, by the OSCE.  The former, of course, gave rise to the notably successful European Convention on Human Rights, but also (and more recently) to the important Social Charter (revised in 1996), the Framework Convention on National Minorities, the Convention on Minority Languages, and the Convention of Human Rights and Biomedicine, as well as the important additional protocols to the European Convention on Human Rights, most recently the twelfth protocol to the ECHR on discrimination (which has not yet come into force).

Developments at the national level have been equally important.  All Member States of the Community now have vibrant constitutional traditions for the protection of human rights.  Some have specifically incorporated many of the international and regional human rights instruments mentioned previously.  Others have, in addition, domestic constitutional texts that incorporate protection of fundamental rights, sometimes with interpretation by specialised constitutional courts.

Indeed, it might be said that it was the European communities that were, in comparison, somewhat lacking in the area of rights protections. As long ago as the late 1960s, the absence of formally proclaimed human rights provisions in the Treaties establishing the European communities gave rise to considerable unease in several Member State constitutional courts, particularly in the Federal Republic of Germany. The doctrine of the supremacy of Community law adopted by the European Court of Justice (ECJ) in the 1960s carried the logical consequence that even constitutionally protected norms (including human rights guarantees) in the Member States were subordinate to Community legal rules of any type. The ECJ developed a jurisprudence that subjected the exercise of Community competence to the requirement that it comply with "general principles" of Community law, which the Court insisted included fundamental rights. Where legislative or executive action by Community institutions breached those fundamental rights recognised as common to the Member States, the ECJ could declare them unlawful. The "fundamental rights" identified by the ECJ drew on the constitutional traditions of the Member States and, in particular, the European Convention on Human Rights. This jurisprudence was subsequently extended to encompass also the acts of Members States acting under Community law, although the precise ambit of this was (and is) subject to considerable debate.

The place of human rights in the Community to human rights was given attention by the European Commission and the European Parliament from the mid 1970s. This resulted in a joint declaration by the EC institutions on human rights in 1977, and in the subsequent unsuccessful proposal by the European Commission in 1979 for the EC to accede to the European Convention on Human Rights. Further proposals on fundamental rights were made by the Parliament in 1989 and 1996. Increasingly during the 1990s, fundamental rights surfaced as an issue to be considered in the Inter-Governmental Conferences in Maastricht and Amsterdam. The Maastricht Treaty of 1993 incorporated a limited reference to human rights in the context of the European Union Treaty, adopting terminology familiar from the Court's rulings, whilst ensuring that the ECJ would have no jurisdiction to enforce these commitments in the context of the Second (common foreign and security policy) and Third (justice and home affairs) Pillars. The Amsterdam Treaty of 1997 went somewhat further, extending the jurisdiction of the ECJ on legislation relating to the creation of an area of freedom, security and justice under the EC Treaty and in the revamped Third Pillar, incorporating provisions relating to human rights in the process of accession of new Member States, permitting suspension of Member States for systematic breaches of human rights (but generally without ECJ involvement in this process See Nice Treaty.), and enacting new specific "human rights" legislative competences, for example in the area of discrimination, but not going so far as to provide a general human rights competence. In addition, the Community has actively pursued aspects of human rights protection in the context of external relations more generally. We can see, therefore, that there has already been considerable movement on human rights issues, stopping short, however, of an enforceable European Community charter of rights in the form of a single text. 

From 1979, as we have seen, one approach taken to fill this perceived vacuum was to urge accession by the European Community to the European Convention on Human Rights.  It was argued that, as the Community’s competences grew, replacing the previously exclusive competence of Member States in certain areas, the need for the Community to accede to the Convention increased, to ensure the protection accorded by the Convention would not be decreased over time. However, in Opinion 2/94, the ECJ considered the issue of Community accession to the ECHR and decided that a Treaty amendment would be necessary before the Community could accede.  The ECJ accepted the important role of fundamental rights within the EC legal order whilst refusing to allow the use of existing Treaty provisions to circumvent the need for a Treaty revision, thereby putting the emphasis on the need for a major political initiative -- a partial reason explaining the current debate.

A particular feature of the way the debate over an EU Charter of Fundamental Rights has developed has also been the importance of reports by independent committees, appointed by the Commission or encouraged by it, in preparing the way for new human rights initiatives (not least the current Charter). We can identify, for example, the important role played by a Comité des Sages For a Europe of Civic and Social Rights: Report by the Comité des Sages chaired by Maria de Lourdes Pintasilgo (1996) in 1996 before the Amsterdam Treaty. In considering the issues raised by the Charter, therefore, it is important to bear in mind that two further influential projects reported on the issues during the latter part of the 1990s, prior to the process of drafting a Charter.  The first, arising from a project funded by the Commission at the European University Institute in Florence, resulted in the adoption of a "human rights agenda" by another Comité des Sages, Leading by Example: A Human Rights Agenda for the European Union for the Year 2000: Agenda of the Comité des Sages and Final Project Report (1998) (hereafter, “Leading by Example”). and the publication of a detailed report by a group led by Professor Alston at the European University Institute in Florence, on which the "agenda" was based. More recently, a further Commission-appointed group, led by Professor Simitis of Frankfurt, reported in 1999, recommending a way forward on the issue. Affirming fundamental rights in the European Union: Report of the Expert Group on Fundamental Rights (1999). According to de Búrca, however, “[t]he German presidency was decidedly unenthusiastic about many of the substantive suggestions which were made in the first and more detailed of the two reports (for example the setting up of a specific Commission directorate with responsibility for human rights, or the establishment of a human rights monitoring centre …) but was attracted to the theme of the second report, which focused on the perceived need for an E.U. Bill of Rights.” Gráinne de Búrca, The drafting of the European Union Charter of fundamental rights, 26 European Law Review 126 (2001), at p. 129. In part, it appears that this was part of a continuing German concern about the relationship between the fundamental rights in the German constitution and EC/EU law.

Alongside these developments, sometimes in tandem, sometimes separately, came an increasing emphasis in the Community on social and equality rights, particularly in the workplace.  This began, of course, with the inclusion of Article 119 on equal pay between men and women in the original Treaty of Rome. It continued with the development by the ECJ of an emphasis on equality between men and women at work in the 1970s, and proceeded with the development of various legislative initiatives by the European Commission. The Single European Act of 1986 extended the legislative competence of the Community in the area of worker rights and permitted qualified majority voting in the Council of Ministers, albeit only for health and safety measures.  In 1989, all Member States, except the United Kingdom, promulgated a Community Charter of the Fundamental Social Rights of Workers, although this was not legally enforceable. The Maastricht Treaty adopted further provisions in Title III of the European Community Treaty, and established a Social Protocol that enhanced further legislative competence in this area (except with regard to the United Kingdom). The Amsterdam Treaty brought the so-called “opt-out” by the United Kingdom to an end and established a revised and expanded competence to develop social-policy making which would bind all 15 Member States in common. Arising from this, the Community has adopted the framework directive on employment discrimination and the directive on racial discrimination, for example. 

Relevance of history

Given these extensive human rights developments, we can see that the relationship between Community law and human rights has been a long-standing one. Why is this history relevant to the future of the Charter? The reason lies not simply in the tendency we all have to use history as scene setting, but also because how we explain the past to ourselves profoundly seems to influence how we feel we should act in the future. But how, more precisely should we view this history? What lessons, if any, can be identified? The problem is that the history of the development of human rights in Europe is the subject of considerable debate. One of the most important debates involves the roles that are to be attributed to the European Court of Human Rights and the European Court of Justice in this history.  

Amongst some, there is a perception of the European Convention on Human Rights and its institutions as set apart from the movement for economic and political integration, which culminated in the formation of the European Economic Community. The story is told how the European Convention on Human Rights developed as a regional manifestation of an internationalist human rights movement stalled at the United Nations because of the Cold War. There is a view of the European Court of Human Rights as advancing the cause of universal human rights in this regional context. A contrast is drawn between the European Court of Human Rights and the role of the European Court of Justice, with the latter driven by an integrationist political vision, acting pragmatically to stave off a growing revolt among national constitutional courts at the doctrine of the supremacy of Community law by “finding” human rights among its general principles.

But there is a different story that some have told.  Some remind us that the movement advocating what became the European Convention on Human Rights saw it as part of, and not separate from, the European integration movement. We are told that the movements had many of the same people central to them. Brian Simpson, Human Rights and the End of Empire (2001). We see the European Court of Human Rights, in applying a pragmatic conception of human rights, drawing heavily on what it perceives as a European consensus in arriving at its decisions, and does not view its role simply as the branch office of the United Nations.  We are told that the European Court of Human Rights is the forum for continuing a deliberative debate over the nature of human rights, rather than an institution for declaring an already manifest, clear vision of human rights.  

Just as a more pragmatic version of the European Court of Human Rights can be identified, so too a less pragmatic view can be offered of the European Court of Justice’s interpretation of Community law’s general principles as including protection of human rights.  Some view this development as the natural culmination of the importance the “Founding Fathers” of the Community attached to human rights from the very beginnings of the movement for European economic and political integration. According to Menéndéz, fundamental rights “have always been at the heart of the European project and … the explicit affirmation of rights comes hand in hand with the transformation of the Communities.” Agustin José Menéndéz, Chartering Europe: The Charter of Fundamental Rights of the European Union (Arena Working Papers, WP 01/13) (available at: www.arena.uio.no/publications/wp01_13.htm), p. 1. Without challenging the orthodox history, he offers “a less court-centred explanation of the leading cases … based on a characterisation of the Luxembourg judges as responding to clear signals coming from the political process.” Ibid., p. 2 (emphasis in original). Seen from this perspective the Court used its interpretative opportunities “to crystallise an emerging political consensus.” Ibid., p. 4 (emphasis in original).  Seen from this perspective, the roles of the European Court of Justice and the European Court of Human Rights seem more similar in some respects than the orthodox history would lead us to believe.

One’s reaction to several of the options considered subsequently is likely to be influenced by one’s reading of this history. Which reading of history one adopts will significantly affect one’s view of how the Charter will and should develop, because it will affect the view one takes of the future role of the ECJ. Two issues, in particular, are sufficiently important to highlight immediately. First, has the development of human rights in Community law been ECJ-initiated and controlled, or was it developed by the ECJ in response to signals from the representative institutions? Second, can the ECJ be trusted to interpret human rights “properly”, or does it simply advance human rights when it fits its agenda of European integration, and ditch them when it does not? If the incorporation of human rights into Community law is seen as a pragmatic process led by the Court, then one set of conclusions is likely. If, on the other hand, the incorporation of human rights is seen as a partnership between the Court and the other institutions genuinely drawing out fundamental principles on which the Community is built, then a different set of conclusions on future policy is probable. Equally, if the European Court of Human Rights is seen as doing a very different job from the ECJ, then that is likely to lead to a different reaction to several options than if their roles are perceived to be somewhat similar.

II. What we have at the moment

We now turn from the past to the present.  We have seen that the Charter was promulgated at the Nice Council in December 2000.  But what is the Charter? As Telkens perceptively reminds us, “[t]he drafting of a text of law, all the more so of a text of fundamental rights, is the result of a subtle reasoning between precision and intelligibility, concision and extension.” Françoise Tulkens, Towards a Greater Normative Coherence in Europe/ The Implications of the Draft Charter of Fundamental Rights of the European Union, 21 Human Rights Law Journal 329 (2000), p. 331. The English language text of the Charter contains fewer than 3,500 words.  It is elegantly conceived, beautifully drafted, and a masterly combination of pastiche, compromise and studied ambiguity. I shall concentrate here only on the latter elements.  To understand the nature of these compromises and ambiguities, it is useful to examine a little more systematically what different interests saw a Charter as furthering during the course of its conception, gestation and birth. The following paragraph provides a partial list of what some hoped for.

A plethora of justifications

The Charter could address the expansion of the Community to encompass the former Communist central and eastern European states where human rights were seen to need underpinning. Editorial Comments: The EU Charter of Fundamental Rights still under discussion, 38 Common Market Law Review 1 (2001), pp. 5-6. The Charter could address the perceived need to secure the greater effectiveness of existing measures in the social rights field. The developing rhetoric of a "peoples' Europe", emphasising a common European citizenship, should result in a more formalized statement of citizens’ rights. The fear in some quarters that the ECHR institutions might prove unable to handle the effective implementation of human rights in Eastern Europe and might become weakened more generally as a result meant that the Community should have its own Charter of Rights and not be dependent on the ECHR. The ECHR was, in any event, somewhat out-dated and in need of a revamping which would be impossible within the Council of Europe, given its decision-making structure. The need to increase the legitimacy of the increasing competence of the Community/Union in areas where human/social rights implications arise, such as in the context of justice and home affairs, Tim Eicke, The European Charter of Fundamental Rights – unique opportunity or unwelcome distraction, [2000] European Human Rights Law Review 280 (2000), p. 285. and monetary union (with its potentially adverse effects on social spending), Aalt Willem Heringa, Editorial: Towards an EU Charter of Fundamental Rights?, 7 Maastricht Journal of European Law 111 (2000), p. 285. especially as more issues became subject to majority voting, emphasised the need for a clear statement of rights that could be seen as counterbalancing greater economic integration. The human rights position in some existing Member States was seen as unstable, with growing right-wing parties and increasing racism; an EC/EU Charter of Rights could provide the basis for concerted action at the Union/Community level against these developments. There was an appearance of inconsistency and double standards as the Community/Union required adherence to human rights norms by applicants for membership and other third-party states to which the Community/Union has not clearly bound itself. There was an uncertain legal basis for existing human rights activity by the Commission and Council; a report had noted the "embarrassing realisation that in this field the Community has had to act by stealth and questionable constitutional means" “Leading by Example”, supra note 10, p. 30. The globalisation of the European economy was seen by some as leading to adverse social effects inside and outside the Community, contributing to the demand for social rights to be better protected; the Charter could address this problem. A Charter of Rights could deal with the apparent inconsistency of different human rights standards across the three Pillars of the Union. There was a lack of clarity under the existing Treaties as to the status of the ECHR, the Council of Europe Social Charter, and the ILO Conventions, with different human rights norms being given apparently different weights in different contexts; a Charter could bring some greater consistency to treaty interpretation. The absence of one single source that individuals could point to as containing a coherent, integrated and explicit list of rights applicable in the Community context was a major failing when the Community/Union was moving towards conceiving itself as a “constitutional” unit. There was a perceived need to underpin the effectiveness and legitimacy of the ECJ's human rights jurisprudence, if it was to continue to provide an effective check on administrative and legislative activity at the Community level. António Vitoríno, The Charter of Fundamental Rights as a Foundation for the Area of Freedom, Security and Justice, Exeter Paper in European Law No. 4 (Centre for European Studies, University of Exeter, 2001), p. 13.

There was, in other words, a plethora of different justifications brought forward at various times. It will be clear that these justifications often point to entirely different models of a human rights Charter. 

Limits on the form and content of the Charter

So too, there were also clear but different pressures limiting the type of Charter that would develop, See, e.g. Elizabeth Wicks, “Declaratory of Existing Rights” – The United Kingdom’s Role in Drafting a European Bill of Rights, Mark II, [2001] Public Law 527, on the negotiating position of the United Kingdom. complicating matters further.  Some saw the Charter as a potential threat to national interests and economic growth.  Others saw it as an undesirable example of the creeping constitutionalization of Europe.  Yet others worried about the effects of the Charter on other organizations and systems, in particular that of the European Convention on Human Rights. Some considered it as intending to give, by stealth, greater competence to European institutions in areas from which they had previously been excluded. Arising from these concerns, several limits emerged in the drafting of the Charter. The Charter should adequately reflect existing national constitutional traditions. The Charter should respect the need for subsidiarity.  The Charter should recognise the desirability of diverse conceptions of human rights. The Charter should not be legally binding. The Charter should not threaten the ECHR system. The Charter should not expand the range of rights protections already guaranteed. De Burca, supra note 12, p. 130. The Charter should not place unacceptable limits on the need to continue the liberalisation of the European and national economies.

Compromises and ambiguities

The ambiguity of what the Charter was for and the need for compromise in its drafting were, therefore, at the heart of the drafting process and this is evident both throughout the text of the Charter, Koen Lenaerts and Eddy Eddy de Smijter, A “Bill of Rights” for the European Union, 38 Common Market Law Review 273 (2001), p. 281-2. and in the ambiguity of its “promulgation.” (What, exactly, does “promulgation” mean in this context?) The nature of the compromise can most clearly be seen in the Preamble to the Charter “The peoples of Europe, in creating an ever closer union among them, are resolved to share a peaceful future based on common values. Conscious of its spiritual and moral heritage, the Union is founded on the indivisible, universal values of human dignity, freedom, equality and solidarity; it is based on the principles of democracy and the rule of law. It places the individual at the heart of its activities, by establishing the citizenship of the Union and by creating an area of freedom, security and justice. The Union contributes to the preservation and to the development of these common values while respecting the diversity of the cultures and traditions of the peoples of Europe as well as the national identities of the Member States and the organisation of their public authorities at national, regional and local levels; it seeks to promote balanced and sustainable development and ensures free movement of persons, goods, services and capital, and the freedom of establishment. To this end, it is necessary to strengthen the protection of fundamental rights in the light of changes in society, social progress and scientific and technological developments by making those rights more visible in a Charter. This Charter reaffirms, with due regard for the powers and tasks of the Community and the Union and the principle of subsidiarity, the rights as they result, in particular, from the constitutional traditions and international obligations common to the Member States, the Treaty on European Union, the Community Treaties, the European Convention for the Protection of Human Rights and Fundamental Freedoms, the Social Charters adopted by the Community and by the Council of Europe and the case-law of the Court of Justice of the European Communities and of the European Court of Human Rights. Enjoyment of these rights entails responsibilities and duties with regard to other persons, to the human community and to future generations. The Union therefore recognises the rights, freedoms and principles set out hereafter.” but, as many commentators have implied since its promulgation, the Charter text itself is also many different things to many different people.  It is not legally binding, but has legal effects, and it was drafted “as if” it were legally binding.  It updates the European Convention on Human Rights, but is consistent with it. Vitorino, supra note 22, says that the Charter innovates “by simplifying, modernising or supplementing some of the instruments it takes a points of reference”,  p. 20.  It gives pride of place to the ECHR, but doesn’t exclude many of the other relevant European rights texts. It doesn’t mention the jurisprudence of the European Court of Human Rights in the text of the Charter, but it does in the Preamble. Reflecting a compromise over a divisive issue, see Lenaerts and De Smijter, supra note 25, p. 296.  There is a detailed explanatory memorandum that is of considerable importance in understanding the text of the Charter prepared for the Presidium that acted as the secretariat for the drafting Convention, but it is not authoritative. The Charter places considerable importance on the role of national constitutions, but doesn’t give them over-riding importance.  It is European in orientation, but recognises the importance of human rights as international and universal.  It accepts the indivisibility of political, civil, economic, social and cultural rights, but it appears to distinguish significantly between them in the way they are drafted, in the ambit of the exceptions that apply to them, and in their enforceability.  It is primarily addressed to the Community/Union institutions and the Member States when “implementing” European law, but it includes rights that only Member States have responsibility for.  It places the citizen at the heart of European integration, but it would appear to accept the very limited access to European courts that European law currently allows to aggrieved citizens.  It reflects the fundamental rights jurisprudence of the ECJ, but it restates it.  It acts as a “showcase” of existing rights, but is neither a complete exposition of the rights the Treaty requires the Community to uphold, nor limits the discretion of the ECJ to develop further rights. Lammy Betten, The EU Charter of Fundamental Rights: a Trojan Horse or a Mouse?, 2001 International Journal of Comparative Labour Law and Industrial Relations 151, p. 161. And so on.

Drafting process

Even the process by which the Charter was drafted was a considerable compromise. It was (especially by comparison with the Intergovernmental Council decision-process) extraordinarily open and participative, with almost instantaneous access to papers on the Internet and open meetings at which civil society could press its views. We can see the process of drafting the Charter, therefore, as an open and inclusive process, one that brilliantly combined representative democracy with more participatory forms of democracy and unparalleled access to the process of European decision-making? Editorial Comments, supra note 18, p. 6. However, we can also view the drafting of the Charter as one where a relatively narrow set of interests dominated proceedings in practice, and the secretariat (drawn from the Council of Ministers bureaucracy) pulled the strings. Indeed, de Búrca concludes, “this was not to be a genuinely participative process but one which, albeit deliberative in nature, was to be composed only of institutional representatives from the national and European level.” de Búrca, supra note 12, p. 131. She later points to “the secretariat to the convention body, which was drawn mainly from the general secretariat of the Council,” as “[o]ne of the less obvious but nonetheless significant influences on the drafting of the Charter”.  Ibid., p. 134.

The point of this part of the paper, is, I hope, already apparent: the question of what we should do with the Charter depends significantly on what we think the Charter is currently, what we think it is for, and the legitimacy of the drafting process. In many significant respects we do not really know what it is. There are significant differences of opinion as to what it is for. And there are very different views as to the legitimacy of the process of drafting.  We are, therefore, in the position of considering options, and perhaps even shaping the agenda for future debate, in a state of considerable uncertainty about the implications of the Charter as currently drafted, and lacking a consensus on its democratic legitimacy. But that is hardly a novel state of affairs in the development of the Community. 

III. Some options for the future

In this third part, I sketch out some options for the future of the Charter, concentrating in particular on the run up to the 2004 European Council. These options are intended neither to be comprehensive, nor to be “politically realistic”.  Nor should readers assume that I support any of these options. They are intended, rather, to stimulate discussion.

Redrafting the Charter?

One issue that has not yet surfaced as a serious possibility, to my knowledge, is whether the text of the Charter should be comprehensively redrafted. There is something to be said for this.  Since its promulgation, there has been a very substantial academic literature on almost every aspect of the Charter, and more is sure to appear in the next few months and years.  It would be hubris of the highest order to imagine that the drafters of the Charter anticipated and considered how to deal with every issue.  Although, in many respects, the Charter is drafted to be intentionally ambiguous, points of unintentional ambiguity may well be identified in the future. Should we regard the Charter as amounting, therefore, to “work in progress”, and conceive of the possibility of redrafting it after a sober second look? Such redrafting might, of course, be limited and technical or fundamental and wide-ranging. In particular, perhaps, there might be pressure to redraft the Charter to limit its content to those provisions that reflect the area of coverage of the European Convention on Human Rights, dropping the expanded equality and solidarity rights that the Charter currently contains. We need to consider this issue seriously, if only because the 2004 European Council could redraft it itself as part of the process of horse-trading that may emerge when the status of the Charter comes to be considered. If this is correct, then it may well be more desirable to consider redrafting in the more transparent forum of the Laeken-established Convention. The alternative, of course, to redrafting, in whole or in part, is to decide that the Charter text is, in practice, as good as it is going to get and that we must decide the existing Charter’s future status taking it is a whole, and not allow ourselves the luxury of envisaging a re-draft.

Legal status?

One of the few unambiguous statements that can be made about the legal status of the existing Charter is that its current legal status is unclear.  In particular, there is evidently a significant debate taking place within the European Court of Justice on the extent to which the existing promulgated Charter does have legal effects, and if so, of what kind and extent. Betten, supra note 29, p. 158, says that the significance of the opinions of the Advocates General is “not yet clear”.  Under certain conditions, therefore, the issue of legal status could become moot, as the Commission indicated in the Communication it issued in the closing days of the drafting of the Charter. Communication from the Commission on the legal nature of the Charter of fundamental rights of the European Union, COM (2000) 644 final of 11 October 2000. This position is broadly supported by Lenaerts and De Smijter, p. 299. The Court may come to confirm the legal status of the Charter in such a way that it would appear to be pointless to resist formal incorporation into the treaties.  Some have already anticipated this development.  “In practice,” says Vitoríno, “the only questions that matter are when and how the Charter will be incorporated in the treaties.” Vitoríno, supra note 22, p. 16. One option, therefore, on the issue of legal status, is simply to leave it to the ECJ and allow that body to decide what weight, if any to give the Charter, even after the 2004 Council.  In other words, the legal status of the existing Charter could simply be delegated to the Court. 

In some ways that is an attractive option, in particular because it heads off confrontation between two (currently) significant groups of Member States, one of which wants the Charter to be accorded a formal legal status by a future European Council, and another bloc that most definitely does not. An argument against the approach of delegating the issue to the ECJ comes from a perception that one function of the Charter is to control the ECJ in how it develops its “general principles” jurisprudence; Menéndéz, supra note 14, p. 9 leaving the status of the Charter to the Court seems a strange way of controlling it. In considering this argument, it may be useful to distinguish between two different senses of how the Court may (or may not) be controlled. Control might be desired either in terms of when the Court applies its fundamental rights jurisprudence (in which case leaving the status of the Charter open does little to control the Court), or control might be desired in terms of the content of the rights contained in the Court’s jurisprudence (in which case, the Charter may well serve to control the Court, even if its legal status is left open). 

Assuming, however, that the issue of legal status is still a live issue and has not been overtaken by decisions of the ECJ, and assuming further that the European Council in 2004 doesn’t decide explicitly or by default to leave it to the ECJ, should the Charter be accorded formal legal status by a decision of the European Council, and how might this be achieved? 

In part, this depends on what effect a purely “political” Charter is likely to have. For some, the potential political significance of the Charter is considerable even without formal legal effect, in that by setting out for the first time the list of rights that the Community aspires to, it increases the chances of the further democratic refinement of these rights”, and gives us “the opportunity to further explore the potentiality of rights standards through transnational political action.” Ibid,, p. 9. In part, therefore, our reactions to whether we think a purely political Charter is useful will depend on whether we think the Charter will, even without a legal status, have a beneficial expressive political function. If not, then we are much more likely to want a firm legal basis for the Charter, not only because of the stronger expressive political message this may convey, but also because we want the Charter to be instrumentally legally valuable in ways that a purely political Charter cannot accomplish. And if it is to be accorded legal status, then we shall have to consider how, technically, this is to be accomplished. Where would the Charter be referred to in the Treaties, for example, and in what terms?

Whether or not to accord a formal legal status also involves, however, a set of other legal issues.  What would the role of the ECJ be in interpreting the Charter?  Who would have standing to challenge the compatibility of actions by the Community with the Charter? Should the Community amend the Treaties to accord the furtherance of human rights as a general aim of Community policy?  How should the “solidarity” rights included in the Charter be enforced?  What would the relationship be between the Charter and the ECHR?  What would the effect on Member States be of giving a formal legal status to the Charter?  It is to these issues that I now turn.

Role of the European Court of Justice?

If the Charter is to be justiciable, within which forums should adjudication take place? Assuming, for the moment, that the Community/Union does not accede to the ECHR, there appear to be two options.  The first is to rely on the existing Community courts, in particular the European Court of Justice.  Tulkens has argued, however: “in the interests of ensuring its credibility, the protection of fundamental rights must be achieved under the control of an international institution acting as a third party.  The [ECJ] can not exercise this control when Community acts are concerned, as it belongs to the Community.  The external control is part of the requirements of contemporary public international law.” Tulkens, supra note 17, p. 331. 

A second option is to consider the possibility, as the Comité des Sage discussed, that there might be a new additional court dealing with human rights questions specific to the Union/Community, perhaps made up of “non-permanent judges from the Member States' constitutional or supreme courts”. Comité des Sages, supra note 9, p. 10. Suggestions have, of course, been made by some that a new judicial institution could be established with a much wider jurisdiction, to decide cases about whether the EC has overstepped the bounds of its attributed competence more generally.  This might be a means of circumventing the climate of mistrust that seems to be clouding the ECJ in such sensitive cases and might have a role to play in the fundamental rights field too.  On the other hand, the potential for severe jurisdictional conflict between the two judicial institutions is ever present.

If the ECJ is to be involved, then we might also consider more specifically the approach that the ECJ should be encouraged or required to take in human rights interpretation, for example the approach the ECJ takes to explaining its reasoning in such cases. The ECJ continues to give single judgments, without dissents or concurrences. This seems to assume that there is indeed a single right answer to legal disputes or, at least, that the court should give the impression that there is such a thing. In other jurisdictions, dissenting opinions perform the function of airing alternative and opposing approaches, perhaps particularly in human rights issues, so that the evolution of human rights interpretation becomes an open and dynamic process. The German Federal Constitutional Court, for example, changed its procedure to include dissents. In the case of the ECJ, permitting dissents would also allow the majority decision to be less of a compromise between conflicting viewpoints, and perhaps become more rational, internally consistent, and clearer as a result. Should dissenting and concurring opinions be permitted in order to open up the process of reasoning on human rights issues in the ECJ? Or does the existing system protect judges from pressure from their own member states, in whose hands their renewal lies? 

What other implications would a judicially enforced Charter have on aspects of the Court system? Should ECJ judges be appointed for fixed non-renewable terms, as is the case for judges in the German Federal Constitutional Court, or until retirement as in the United Kingdom? Should there be greater democratic participation in the selection of judges for the ECJ, perhaps with the European Parliament having a role? These issues have, of course, been discussed in the context of the ECJ’s role in interpreting EC law generally.  The question we need to consider is whether a significantly increased role in interpreting human rights norms should lead us to reconsider the approaches we have taken to these issues in the past.

Standing?

Assuming that the Charter is given some formal legal status, then the issue of legal standing to enforce the Charter becomes a pressing one. If the Charter were inserted in the Treaty, and leaving aside the issue of how the Charter is to be enforced in the context of Union law, I assume that the primary enforcement procedures that would then come into play would be the traditional mechanisms of Commission infraction proceedings against a Member State infringing the Charter when implementing Community law, action by the institutions against each other before the Court for breach of the Charter, and use of the preliminary reference procedure from the Member States’ courts (where the issue of the compatibility of Member State action when implementing Community law and Community legislation with the Charter could also be referred to the ECJ). The issue arises, however, as to whether individuals should be able to go directly to the Community courts alleging an infringement against a Member State or one of the Community institutions under the Charter. Currently, the standing of an individual before the Community courts has been perceived as very limited. Eicke, supra note 19, p. 291.  Were the Charter to be given legal effect by being incorporated in the Treaty, should the standing requirements be broadened, for example, by adopting the ECHR test of whether the person taking a case is a “victim”? Ibid., p. 291. Although only an apparently technical legal question, this issue goes to the heart of the extent to which the Charter should be viewed as shifting what Engle has called the “political opportunity structure” within the Community. Christoph Engel, The European Charter of Fundamental Rights: A Changed Political Opportunity Structure and its Normative Consequences, 7 European Law Journal 151 (2001). Do we want to increase the opportunity for individuals to engage with these issues directly before the Court?  And what effect would that have on the existing relationships between Member States and the Community institutions, and between the Community institutions?

Human rights policy?

Irrespective of whether the legal status of the Charter is formalised by Treaty amendment, and made justiciable, the question arises as to how far non-judicial mechanisms of human rights implementation should be adopted by the Union/Community. The Commission has already provided that all legislation be screened or audited for compliance with Charter rights. Sec (2000) 380/3. "Mainstreaming" is already accepted as a central strategy for achieving equality between men and women at EU level, however much in practice it leaves much to be desired. How far should similar proactive obligations be placed on all EU institutions? Another relevant issue is whether bodies outside the existing institutions should be given the task of monitoring the implementation of the Charter, and drawing attention to potential breaches. Eicke, supra note 19, p. 291. In domestic contexts, there is now increasing use of human rights commissions with their own powers of investigation.  These play a more proactive and positive role than courts traditionally play in the enforcement of human rights. Indeed the United Nations High Commissioner for Human Rights promots the Paris Principles, a set of guidelines setting out best practice in the composition and powers of such bodies. Should a European Union Human Rights Commission be established with such functions as regularly auditing compliance with the Charter by member states acting within the sphere of Union/Community law and EU institutions? 

More broadly, should the treaties now be amended so that the furtherance of the human rights becomes a formal aim of Community policy? The time has probably passed when Opinion 2/94 can be seen as not ruling out the possibility of all kinds of legislation on human rights under the current Treaty but simply ruling out accession to the ECHR without a Treaty amendment. See P. Alston and J.H.H. Weiler, A Human Rights Agenda for the Year 2000, in The E.U. and Human Rights. If so, and if a human rights policy is desired, then an amendment to the Treaty seems necessary. Weiler has even gone so far as to argue, before completion of the Charter, that a more important initiative, “would be a simple Treaty amendment which made the active promotion of human rights within the sphere of application of Community law one of the policies of the Community alongside other policies and objectives in Article 3 and a commitment to take all measures to give teeth to such a policy expeditiously.” J.H.H. Weiler, Editorial: Does the European Union Truly Need a Charter of Rights?, 6 European Law Journal 95 (2000), p. 97

Enforcement of “solidarity” rights?

The Charter is a major innovation in Europe human rights treaty drafting in bringing political, civil, economic, social, and cultural rights together into one document. It is well known that some Member States were deeply uneasy about including many of what became the “solidarity” rights in the Charter, and compromises to meet these concerns are evident in the texts of these provisions. More broadly, however, some have seen the decision by some governments not to press for a formal legal status to be accorded to the Charter as the ultimate compromise necessary to ensure acceptance of these solidarity rights in the text of the Charter at all. 

The debate about the role of “solidarity” rights in the Charter mirrors a continuing debate about the role of social, economic and cultural rights in may national contexts and internationally.  This debate is a complex and multi-faceted one.  Are such social rights appropriately included in enforceable bills of rights at all.  If so, should this be done by setting out the detailed rights in the bill of rights, or by setting out a goal to be achieved and imposing positive responsibilities on government to enact specific legislation. Which such rights should be regarded as having an immediate effect, and which should be subject to further detailed exposition (either at the national level or the regional or international level). Are some such rights appropriately regarded as less susceptible to individual adjudication than other rights. Are such rights more appropriately seen as fundamental principles that must be put into effect by specific policies relevant to a particular country against the backdrop of its economic and social development, rather than as rights.

Given these debates outside the Community context, it is not surprising that the drafting of the “solidarity” rights in the Charter was difficult and complex. Several questions arise about the drafting of the solidarity rights, and the conclusions we should draw from that drafting. In particular, to what extent does the Charter accord the provisions included in the part headed “Solidarity” the status of rights at all? Several of the provisions in the Solidarity section of the Charter are subject to heavy qualification and are often dependent on how each Member State has legislated in the area.  More confusingly, the Charter refers to a distinction between “rights” and “principles” but does not indicate on its face which provisions fall into which category. Vitoríno, supra note 22, p. 25.  See also, Editorial Comments, supra note 18, p. 3-4.  Some have interpreted the distinction as implying that the solidarity-type rights qualify only as “principles” and would thus not be justiciable in a future, legally enforceable Charter. Others disagree, viewing the rights as currently drafted to be fully justiciable.  For Betten, for example, the only issue is whether such justiciability would survive the Charter being formally being given legal effect, not whether the Charter is currently drafted to permit this. Betten, supra note 29, p. 156. A key question for the future, therefore, is what we should do about this uncertainty. Do we leave this to judicial determination on the basis of the existing text, or do we envisage some further language giving greater guidance on the issue? 

However, a negative response to the question of whether should they be enforced as individual rights by litigation before courts far from exhausts the possibilities for enforcement. A negative answer to this question may in part explain why the Council of Europe’s European Social Charter is enforced, not by individual rights of complaint, but by an obligation on contracting parties to submit reports on their implementation of the Social Charter. Governments are required to carry out a regular audit of their achievements (or lack of achievements) under specified heads and to account for themselves to an independent committee. This reporting procedure is not dependent on an individual to draw attention to abusive practices. Would an equivalent reporting mechanism within the EC/EU be a useful device? Even in the absence of individual litigation, should social rights be “enforced” by imposing responsibilities on Member States (regarding their implementation of Community/Union law) and Community institutions to report annually to a specially constituted committee? Is the type of reporting procedure envisaged in the European Employment Strategy based on annual Guidelines an appropriate model? How far, in particular, might proposals in the White Paper on governance regarding benchmarking be usefully developed in this context?

What procedures would be required to make such a reporting requirement effective? Does the reliance on governments to produce such reporting information mean that there is an absence of independent accounts of the facts? (An affirmative answer led to the inclusion in the European Social Charter context of an additional protocol providing for a system of collective complaints, according to which European and national trade unions and employers' associations, as well as authorized national non-governmental organizations, can lodge complaints against a Contracting Party.) Should a similar provision be incorporated in the context of a EU Charter? Would a EU procedure benefit from including a remedial aspect to the reporting procedure, requiring Community institutions, for example, to submit specific plans for remedying defective compliance, and allowing monitoring of such plans? What should be the composition of a body responsible for receiving reports and complaints, and its relationship to decisions of the existing Council of Europe committee? In this context, it would be useful also to consider the possibility of overlap with the United Nations human rights treaties reporting mechanisms. Does this overlap constitute a potential problem, if only in terms of efficiency?  Should attempts be made to try to integrate reporting/audit mechanisms in order to avoid unnecessary duplication?

Relationship to ECHR

As a result of a series of contentious debates within the drafting Convention, the Charter seeks to preserve the role of the European Court of Human Rights as the authoritative interpreter of the rights in the ECHR. The Charter, in effect, requires the Community courts (if the Charter were made enforceable) to interpret rights in the Charter that “correspond” to rights in the ECHR as having the equivalent meaning to that decided by the European Court of Human Rights. The issue of which rights in the Charter are equivalent to those in the ECHR is not set out in the Charter, but in the explanatory memorandum commissioned by the Presidium. Convention document CHARTE 4473/00. Lacking authoritative status, however, the question becomes whether, were the Charter to be made formally legally enforceable, this list of “corresponding” ECHR/Charter provisions should be given a more authoritative status.

Rather like the spectre at the feast, however, a much more substantive issue continues to haunt discussion of the future status of the Charter: whether the Union/Community should accede to the European Convention on Human Rights. Indeed, in a move that surprised some, we have seen that the Laeken European Council specifically asked the Convention to consider whether the EC should accede to the ECHR. Rather less prominent, but also worth considering, is the related question of whether the EU/EC should accede to the European Social Charter. See Betten, supra note 29. I shall concentrate here only on the former issue, without denying the importance of the latter.

We have been reminded of the difficulties that a proposal to accede would have, not only in the context of EC Member States’ unease, but also the potential difficulties that the requirement of unanimity to amend the European Convention on Human Rights could cause. Heringa, supra note 20, p. 114. Although many forests have been felled to provide the paper on which past discussions on these issues have been printed, and no attempt here is made to fully reflect the wide range of options available on these issues, it may be worth mentioning two issues arising from possible accession that continue to attract some attention in the recent literature, relating specifically to the relationship between the European Court of Justice and the European Court of Human Rights.  The problem identified is how to ensure, after accession, that the autonomy of Community law remains intact, whilst ensuring that the Convention continues to be interpreted consistently. 

Some have suggested that two options are worth considering. Tulkens, supra note 17, p. 331. One involves the use of the advisory opinion mechanism that already exists in the European Convention on Human Rights, possibly combined with a variation on the preliminary reference procedure, resulting in a procedure whereby the ECJ could refer a question relating to the ECHR to the Court of Human Rights, which would then give an advisory opinion to the ECJ on the meaning of the Convention, which the ECJ would then apply. More problematic, and less discussed, is the sensitive issue of which judges of the Court of Human Rights should sit on cases dealing with the Community/Union and, in particular, whether judges from countries that are not members of the Community should sit on cases arising from the application of Community law. In this context, the membership of the Court of Human Rights dealing with such cases may be open for discussion.

This latter issue is but one element, however, in a larger concern about the stability of the ECHR institutions and approach in a situation where it has expanded its jurisdiction so rapidly and significantly to encompass central and eastern Europe.  As Tulkens notes, Ibid., p. 329. there are fears about the future development of the Convention, including the risk of the lowering of standards of protection by the Court of Human Rights in order to accommodate new states.  Is this a realistic fear (Tulkens does not think so)?  And if it is, what implications does it have for the future of the Charter?

Effect on Member States?

The role of the Charter, as drafted, is substantially to constrain the Union/Community institutions and Member States “implementing” Community/Union law. The Charter is not addressed to Member States more generally. It is not, directly at least, addressed even more broadly to individuals and other legal entities. The function of the Charter, then, in seeking to constrain only the Union/Community (broadly defined), is largely to give greater specificity to existing legal developments. If the role of the Charter were substantially to address Member States and other legal entities as well as the Community institutions, then the Charter would be seen as involving a much greater shift of power and responsibility to Community/Union institutions. So the scope of application to the Member States is a crucial question, and here the drafting of the Charter and surrounding documentation seems, again, to send somewhat conflicting messages. de Burca, supra note 12, p. 137.

Is the application of the Charter to Member States when “implementing” Community law the same as the existing (evolving) ECJ jurisprudence on the application of fundamental rights?  The actual language of the Charter seems to indicate that the Charter is narrower in its application to Member States than the existing ECJ jurisprudence; the explanatory memorandum accompanying the Charter seems to indicate, however, that the intention was to reflect (at least some) existing, broader ECJ jurisprudence. Should this issue be resolved by further drafting, or simply left to the ECJ, if the Charter is given a formal legal status?

IV. Some deeper issues underlying debate about the future of the Charter

These specific, often apparently rather technical issues, mask a deeper set of questions. What role do we envisage "rights" playing in the construction of Europe? Do we think of "rights" as part of the set of free-market liberal principles and freedoms around which the EEC, EC and EU were successively constructed, and on the basis of which the EU continues to develop? Or do we think of "rights" as essentially a counter-balance to free-market liberalism and freedoms, and as such part of the further development and underpinning of the European social model? Or do we think of "rights" primarily in the context of a notion of European citizenship and civic society, with “rights” playing a “constitutional” role in furthering European integration. This part of the paper begins to explore some of these deeper questions, albeit briefly.

“Integrationist” function of the Charter of Rights?

Should we see the debate about the role of the Charter as a part of an essentially contested constitutional discussion that arises from the continuing debate over the depth of future European integration? Is the Charter a mechanism for further such integration? Viewing the future of the Charter within this discourse is complicated, in part because the argument that rights can have an integrationist effect is formulated in different ways. 

One formulation goes something like this: Nationalism embodies a strong element of narrow group identity and the existing treaties encapsulate this in preserving the Member States in a central role in the development of the Community. The aim of integrationists is to replace this with a broader European identity. The function of a Charter of Rights is partly constitutional, in that, like other modern national constitutions, it attempts to identify the basic values that Europe is committed to. Recognising a common set of rights in a document that all can commit to, at least in part, is seen as an important element in building a new political society, providing the possibility of common identification by all with a basic set of values, if not with the institutions of the Community.  

From this perspective it is important that the rights identified should not be too narrow in their focus or prove ineffective in practice. The narrower the range identified, or the less effective they are in practice, the less likely it is that individuals will identify with the bulk of rights on the list and hence the integrationist effect will be weakened. The more the rights specified appeal across the existing national communities, and the more effective they are in practice, the more likely it will be that rights can be seen as helping to bind the communities together rather than dividing them, and those institutions seen to be most closely identified with those rights will indirectly attract greater legitimacy. Particularly where much of the rest of the constitutional structure in Europe is explicitly or implicitly Member State-based, a broad-based list of rights can thus enable a set of common values to be identified that transcends the Member State, offering an alternative vision of the future. By setting out a common vision, a shared set of ideals in a Charter of Rights, we enable ownership of an important element of the Community to be shared across national communities. Therefore, a Charter covering civil and political rights is likely to lead to more integration and, for that reason alone is to be viewed with favour (or suspicion, depending on your views on European integration). A Charter with social and equality rights is even more desirable (or even more to be resisted) because it would be even more integrationist in its effects. A legally binding Charter, with social and equality rights is most desirable (or most to be resisted) because it would be most integrationist in its effects.

For others, however, assumptions about the integrationist effect of rights in the European context are exaggerated, unproven, or wrongheaded. From one perspective, rights do not create a polity, do not create a common political identity, but rather are expressions of an identity that already exists. If such a polity does not already exist, then the Charter will not help to create it. If such a polity does exist already then a Charter is unnecessary to create it. From this perspective, to either support or oppose the Charter on the grounds that it can increase integration is to assume that the tail wags the dog rather than the other way round. Unless there is an already functioning common political identity, the attempt to inculcate rights will be unsuccessful and so, from that point of view, the debate about the role of the Charter is irrelevant to the debate about integration. Rights are not constitutive of political identity, in other words, but the other way round. 

So far, the arguments have either been that the Charter has an integrationist effect, or that it is neutral vis-à-vis integration.  But might the Charter of Rights weaken European integration? Di Fabio has warned that a Charter may weaken integration under certain conditions.  Writing before the Charter was completed, he warns, that if it were to become, “a cornucopia of social promises that are neither judicially enforceable nor legally operational, [it would] harm[] European integration and promote “a centralization of Europe that can potentially over-strain the European Union’s bases of legitimacy.” Udo Di Fabio, A European Charter: Towards a Constitution for the Union, 7 Columbia Journal of European Law 159 (2001), p. 161.

The Charter of Rights and the European social model?

As this warning from Di Fabio illustrates, there is another dimension to the debate about the future of the Charter. Setting aside the issue of the relationship between the European Community/Union and the Member States, one of the most hotly contested issues in European political debate is the future of the “European social model”. The debate about the relative balance that is appropriate between social protection and competitiveness, and the ability to sustain substantial social spending in the context of an increasingly globalized economic system, are issues that go to the heart of current European political controversy (and indeed globalization more broadly). 

The debate about the future of the Charter is, in part, bound up with this broader debate. What is the appropriate relationship between rights and competitiveness, and between rights and social policies generally?  What, indeed, is the appropriate discourse within which the Charter should be discussed? Is the relationship between fundamental rights and the discourse about competitiveness, employment, and the creation of wealth and prosperity in Europe such that any tensions between rights and competitiveness should be resolved within a single discourse about the core values of the EU as embodied in its foundational Treaties? 

To the extent that an affirmative answer is given, the issue then becomes the extraordinarily difficult and contentious one of whether solidarity and equality rights are foundational of economic success, or a drag on it. In this unresolved debate, the Charter becomes a powerful symbol for both sides. On the one hand, some see the Charter’s espousal of equality and solidarity rights as a move by those who oppose the development of a liberal, market-driven “American” model of economic growth and development.  For others, the Charter’s inclusion of these rights (if that is what they are) symbolises the acceptance within a foundational document of the Community of the view that such rights provide the basis for economic growth and development. Higher social protection, from this perspective, may trigger higher productivity. See, for example, the arguments advanced by Werner Sengenberger, Labour standards: An institutional framework for restructuring and development, in W. Sengenberger and D. Campbell (eds.), Creating Economic Opportunities: the Role of Labour Standards in Industrial Restructuring (1994), p. 3. See also David Charney, Regulatory Competition and the Global Coordination of Labour Standards, (2000) Journal of International Economic Law 281. Without it, Europe is on the road to becoming a low skill labour market unable to compete with the sweatshops of the third world, and unable to compete with the high skill economies. For those others who believe that a trade off between competitiveness and social protection is inevitable, the Charter symbolizes a re-balancing of the Community towards social protection and against free market capitalism.

Rights as foundational to European political participation?

Seen from one perspective, the political vision of the European Union is an ambitious one.  It is, essentially, one that places considerable importance on political participation.  It offers an opportunity to everyone to engage, to participate in shaping the future of a new political community. It is a truism that one of the major problems with that ideal is that it places a severe burden on everyone to act as a participant in the unfolding political drama. That sounds wonderful in theory, but can it be put into operation?  The burdens of participation can seem at times to be overwhelming.  How can a single parent who is worried about where the next pair of children's shoes is coming from, or a pensioner suffering from a recurrent and debilitating health problem, or a community activist unable to read and understand the interminable bureaucratic jargon that pours forth from government, or someone who is fearful that she will lose her job if she expresses her unpopular sexual preferences, participate effectively in the political process.  It is difficult, time consuming, draining, and potentially risky work -- much better, it might seem, to leave it to our full-time political representatives.  But given that these representatives are involved in distant institutions in far-off Brussels, Luxembourg and Strasbourg, an inability to participate effectively beyond merely selecting these representatives means that the vision of a society of fully participating individuals recedes into the far distance.

This is where the debate about rights, particularly solidarity and equality rights, may come in. On the one hand, those who see the evolution of European politics depending, not on mass popular participation, but on elite, representative politics, or who doubt the role of rights in encouraging political participation at all, remain sceptical of the utility of the Charter in this context. Some, indeed, see the relationship between the Charter and political discourse much more negatively. Some see it as containing a “wish list” that, if accepted at anything other than as purely rhetorical would withdraw a considerable number of issues from political debate.  Others would argue that it is inappropriate to allow courts to give definitive answers to controversial political questions: instead, it should be left to the member states through their own legislatures or constitutional courts to make such contentious decisions. Indeed, this problem has already surfaced within existing ECJ human rights jurisprudence. This problem is not unique to the EU or the ECJ: it clearly confronts all human rights adjudication. However, at EU level, it seems to be exacerbated by the absence of a consensus on the legitimacy of integration.

On the other hand, rights, enforceable rights, rights that are secured, are thought by some to be necessary, though not sufficient, to enable participation in the political process to take place on an equal, respectful basis. Effective rights provide, if not a level playing field, then one that is not substantially biased against any group of participants. These rights are not a “wish list” of everything that one would like to see politics deliver without having to engage in politics. The Charter cannot replace politics; it is not anti-political. Such a Charter, and the rights it contains, is one which meshes with, while at the same time transcending, the Realpolitik of European political dialogue. The Charter helps to guarantee those rights that enable political participation to take place on a platform of security, equality, and dignity.

Rights as intrinsically important?

So far, the deeper debates canvassed above link the value of the Charter, at least in part, to wider debates about integration, economic development and political participation. There is, however, a debate over whether the attempt to place discourse about the Charter in the context of any of these other debates is appropriate.  The question raised here is whether the rights contained in the Charter should be seen as justified on consequentialist or non-consequentialist grounds.  For those who see human rights deontologically, the Charter is justified first and foremost because it promotes values that are intrinsically, not instrumentally, valuable. To the extent that this view is adopted, then the previous issues are at best side issues.  However, a deontological approach to rights raises other significant questions about the content of the Charter, in particular whether the rights the Charter contains are of such fundamental value as to be justified on these grounds. For those viewing the Charter from such a perspective, some of the rights contained appear not to have such importance. Can we convincingly argue that access to placement services is fundamental in that sense? Does the inclusion of non-intrinsically justified “rights” risk undermining those other rights in the Charter that clearly are thought to be justified deontologically, such as the right to dignity? See, e.g., Wicks, supra note 23, p. 534-5.

Human rights law as autonomous?

Human rights law raises immensely controversial issues of interpretation. There is often profound disagreement about the appropriate reach of human rights protections.  The emotional and political force that an allegation of a violation of human rights now has often adds significantly to the salience of this controversy. In most jurisdictions in which courts play an active role in the legal protection of human rights, there is a significant debate about the extent to which the judiciary is either legitimate or competent in carrying out such a role.  In part, this debate focuses on whether the purported distinction between legal and political approaches to human rights is convincing.  When a judge interprets a human rights provision in a Bill of Rights, for example, is the judge really interpreting law, or making a political judgment?  This question goes not only to the issue of the independence of the judiciary, but to the larger question of the autonomy of human rights law itself, its separateness from political and economic forces in the society.  If human rights law is not “autonomous” (or relatively so), then the judge interpreting it might be said not to be acting as a judge in the traditional sense, but as a politician. If a politician, he or she has (in democratic societies) no greater ability or legitimacy in doing so than any other political actor, and arguably a good deal less. This goes to the debate over whether a Charter of Rights contributes to or competes with democratic discourse.

There is, however, an additional aspect to the debate over the autonomy of human rights law, and this relates to the autonomy of such law vis-à-vis other areas of legal interpretation. An equivalent debate outside the area of Community law may help to illustrate the point. A question that that arisen in the context of the debate over whether a “social clause” should be included in the treaties regulating international trade is whether the dispute settlement bodies in the WTO should be put in the position of interpreting international human or labour rights questions in the context of adjudicating on the meaning of these agreements.  One argument is, of course, that such clauses should not be included because they “corrupt” the WTO system.  These arguments tend to come from a trade perspective. Another objection that has been raised to this development, however, is from those who come from a human rights and labour rights perspective. Some of these commentators also view the idea of the WTO dispute settlement system interpreting international and labour rights provisions as unacceptable. They do so, however, for the different reasons that these rights should only, or primarily be interpreted by international human or labour rights bodies, not trade bodies. To permit other international bodies to interpret them, it has been argued, would be to risk introducing an unacceptably economistic approach to rights interpretation.  

Translated to the European context, do we view the European Court of Justice as an appropriate body to adjudicate on the European Convention on Human Rights if the European Court of Human Rights is largely excluded from directly considering the issues before the ECJ?  For those who consider human rights law as autonomous, then the answer often tends to be “no” or, at least, “not without significant changes to the ECJ”. From this perspective come arguments about the potential for special EC human rights courts, reference procedures between the ECJ and European Court of Human Rights, and the need to safeguard the interpretations of the Court of Human Rights. On the other hand, those who do not regard human rights law as a special kind of law but simply as law, tend to have less fear of a significantly expanded human rights role for the ECJ. 

Coping with ambiguity?

A final underlying issue concerns how we should deal with ambiguity in legal texts and political debate. In many ways, ambiguity has been at the heart of the Charter process up until now.  Some of the options discussed previously assume that it better to resolve ambiguities and uncertainties than to perpetuate them.  But is it?

On the one hand, we may view the uncertainty that arises from ambiguity as harmful, limiting the ability of individuals and communities to choose among competing options secure in the knowledge of what the legal result with be.  So too, as a political matter, some Member States may be willing to continue to support the Union and the Community only if they are much clearer than in the past where the train is headed.  In some contexts, ambiguity is destructive.

On the other hand, there may be considerable benefits from continued ambiguity.  Ambiguity may enable both sides of a dispute to claim victory (or at least deny defeat).  It may encourage disputing parties to continue in dialogue rather than walk away from each other.  It may transfer the dispute to a body in which, or to a time when, a solution can be more easily reached.  But it is clearly true that although we can delay some choices and transfer others, eventually decisions may have to be made.

One of the crucial judgments that will have to be made about the future of the Charter is which position will be most beneficial for the European Council to adopt with regard to the Charter in 2004.  Will studied and intentional ambiguity continue to be desirable?  Or will the time have arrived for bullets to be bitten, and decisions made?

V. Conclusion

The question of what to do with the Charter in the future is controversial because of disagreements on a considerable range of different issues.  There is disagreement on what the history of human rights protection in Europe teaches us.  There is disagreement on what the current Charter is and what it does.  There is disagreement over what giving legal force to the Charter would involve and what its implications would be. There is disagreement on the place that a future Charter of Fundamental Rights should have in the future of European integration, and (indeed) what the future of European integration should be. There is disagreement over the role of the Charter in the development of the European social model. There is disagreement over the role that rights serve in democratic government. There is disagreement over the nature of human rights, and the autonomy of the law that seeks to protect them. There is, finally, disagreement over the benefits of ambiguity. It has been my argument in this paper that an informed understanding of the specific options set out in the paper on how to treat the Charter of Fundamental Rights in the future requires an understanding of each of these sets of disagreements. A complex, but vital, task awaits all those concerned with the future of Europe, not least the Convention established at Laeken.

